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School  Construction  Spending 
in  North  Carolina 


by  Charles  D.  Liner 


In  1981  THE  ESTIMATE  of  total  school  construction 
needs  in  North  Carolina  was  $1.8  billion.  Over  the  next 
twelve  years,  the  state  and  its  school  systems  actually 
spent  more  than  $3  billion  on  school  construction  and 
other  capital  needs.'  Despite  these  expenditures,  the 
1993  estimate  of  school  construction  needs  stood  at 
$5.6  billion. 

After  twelve  years  and  $3  billion,  how  well  have 
North  Carolina's  counties  and  their  school  systems  suc- 
ceeded in  meeting  their  previously  stated  needs  for 
school  construction? 

This  article  looks  at  changes  in  reported  school 
construction  needs  and  at  North  Carolina's  efforts  to 
meet  those  needs.  It  focuses  on  the  role  of  state  money  in 
helping  counties  meet  their  school  construction  obliga- 
tions and  on  the  state's  efforts  to  assist  the  poorest  coun- 
ties in  meeting  their  needs.  It  also  examines  the  choices 
that  counties  have  made  to  spend,  save,  and  borrow. 

The  Explosion  in 

School  Construction  Needs 

During  the  early  1980s,  North  Carolina  faced  a 
daunting  problem  in  replacing  obsolete  school  build- 


ings and  improving  school  facilities.  Counties,  which 
are  responsible  for  financing  school  construction,  were 
then  suffering  from  a  severe  economic  recession  and 
had  to  pay  historically  high  interest  rates  if  they  bor- 
rowed money  to  build  schools.  They  had  received  no 
state  money  for  school  construction  since  funds  from 
a  1973  state  school  construction  bond  were  exhausted. 

In  1981  school  units  reported  that  they  needed  a 
total  of  $1.8  billion  to  meet  their  long-range  needs  for 
building  school  facilities.-  This  seemed  a  staggering 
sum  at  a  time  when  all  units  together  were  spending 
$100  million  a  year  or  less  for  school  construction,  and 
when  enrollment  was  declining  in  almost  every  unit. 

Unlike  some  earlier  surveys  that  had  asked  local 
school  officials  to  estimate  only  their  most  critical 
needs,  the  1981  survey  asked  them  to  estimate  their  to- 
tal needs  for  providing  "attractive,  safe,  and  functional 
facilities"  for  their  students.'  Apparently  the  schools 
were  far  from  meeting  that  standard — more  than  half 
the  total  amount  was  needed  to  replace  temporary  and 
obsolete  buildings.  Citing  these  needs,  the  state  school 
board  in  1981  unsuccessfully  petitioned  the  General 
Assembly  to  put  to  the  voters  a  $600  million  state 
school  bond  issue. 


The  author  is  an  Institute  of  Government  faculty  member  who  spe- 
cializes in  public  finance,  including  public  school  Hnance.  This  article  is 
reprinted  from  Popular  Government  60  (Fall  1994);  30-43;  it  was  pub- 
lished under  the  title  "Twelve  Years  and  $3  Billion  Later;  School  Con- 
struction in  Nonh  Carolina." 

1 .  The  figures  on  construction  spending  cited  in  this  article  include 
not  only  spending  for  actual  construction  but  also  purchases  of  furnishings, 
equipment,  and  other  capital  needs,  which  are  all  counted  together  as 
"capital  outlay." 

Figures  from  the  Department  of  Public  Instruction  on  statewide 
capital  spending  show  that  from  1989  to  1993  spending  on  (I)  construction 


and  renovation  and  (2)  furnishings  and  equipment  averaged  95.6  percent  of 
total  capital  outlay.  However,  not  all  purchases  of  furnishings  and  equip- 
ment are  associated  with  construction  and  renovation. 

2.  North  Carolina  Department  of  Public  Instruction,  Public  School 
Facilin  Needs  in  North  Carolina  (Raleigh.  N.C.;  NCDPl.  Jan.  1981). 

3.  A.  Craig  Phillips  (state  superintendent  of  public  instruction). 
Public  School  Facility  Needs  in  North  Carolina.  1984-85  (Raleigh.  N.C.: 
NCDPl.  Nov.  1984).  The  1981  survey  did  not  specify  the  time  period  for 
estimates  of  long-range  needs.  This  was  true  also  of  the  1984  and  1986 
surveys.  The  1988  and  1993  surveys  asked  specifically  for  needs  during 
the  next  ten  years,  as  prescribed  by  the  1987  School  Facilities  Finance  Act, 
G.  S.  I15C-521. 
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When  the  survey  was  repeated  in  August  1984, 
total  reported  needs  had  increased  to  $2.2  billion,  and 
the  estimated  cost  of  replacing  temporary  and  obsolete 
facilities  alone  had  increased  from  $950  million  to  al- 
most $1.1  billion.  Two  years  later  a  November  1986 
survey  found  that  reported  needs  had  increased  to  $3.2 
billion.  By  1988  estimated  total  needs  for  the  next  ten 
years  had  increased  to  $3.7  billion,  just  about  double 
the  1981  estimate^  (construction  costs  had  increased  20 
percent  in  the  same  period).'  (See  Figure  1.) 

In  1992  State  Superintendent  of  Public  Instruction 
Bob  Etheridge  proposed  a  $600  million  state  bond  is- 
sue for  school  construction,  but  the  General  Assembly 
did  not  act  on  it.  The  next  year  Etheridge  released  sur- 
vey results  that  showed  estimated  needs  for  the  coming 
ten  years  of  $5.6  billion,  more  than  triple  the  1981  esti- 
mate and  50  percent  higher  than  the  1988  estimate. 
Etheridge  said  that  the  estimates  included  the  need  to 
replace  or  upgrade  some  buildings  that  were  more  than 
seventy-five  years  old,  and  that  827  of  the  6,000  exist- 
ing school  buildings  were  constructed  between  1900 
and  1939.  According  to  him,  many  local  districts  have 
"used  closets  and  other  areas  for  classroom  space,  de- 
layed improving  programs  because  of  a  lack  of  space 
and  made  other  sacrifices  because  the  dollars  are  not 
available  to  build  the  schools,  purchase  the  equipment 
and  make  the  repairs  that  are  so  needed."* 

The  Boom  in 

School  Construction  Spending 

It  would  seem,  judging  from  the  consistent  rise  in 
reported  construction  needs,  that  North  Carolina  made 
little  progress  in  meeting  school  construction  needs 
during  the  twelve  years  previous  to  1993.  But  that  is 
not  the  case.  Despite  the  dramatic  escalation  in  needs 
reported  in  the  surveys,  statewide  school  capital  outlay 
after  each  survey  actually  met  or  exceeded  the  total 
dollar  amount  of  needs  enumerated  in  that  survey.^ 

During  the  ten  fiscal  years  1982-91  following  the 
1981  survey,  which  enumerated  $1.8  billion  in  long- 


Figure  1 

Reported  Needs  for  School  Construction, 

1981  to  1993 


4.  The  1988  survey,  and  the  later  1993  survey,  were  conducted  in 
accordance  with  a  provision  of  the  1987  School  Facilities  Finance  Act. 
which  required  reports  every  five  years  of  the  long-range  capital  plans  for 
the  next  ten  years. 

5.  This  figure  is  based  on  the  implicit  price  deflator  for  fixed  in- 
vestment in  nonresidential  su^ctures. 

6.  North  Carolina  Department  of  Public  Instruction.  News  (Ra- 
leigh. N.C.:  NCDPl.  March  3.  1993).  The  1988  survey,  and  the  subsequent 
1993  survey,  were  required  as  a  provision  of  the  1987  School  Facilities 
Finance  Act. 

7.  All  figures  on  spending  and  receipts  presented  in  this  article  are 
for  fiscal  years. 


n 


1984    1986    1988    1993 
Year  of  Survey 


range  construction  needs,  spending  totaled  $2.27  billion. 
When  that  figure  is  adjusted  to  account  for  inflation  in 
construction  costs,  the  adjusted  figure  of  $1.87  billion 
still  exceeded  needs  reported  in  the  1981  survey. 

During  the  eight  fiscal  years  1986-93  following 
the  1984  survey,  in  which  reported  needs  totaled  $2.2 
billion,  spending  totaled  $2.8  billion.  Adjusted  for  in- 
flation in  construction  co.sts,  the  total  was  $2.4  billion. 

During  the  six  fiscal  years  1988-93  following  the 
1986  survey,  which  reported  long-temi  needs  of  $3.2 
billion,  spending  totaled  $2.5  billion,  or  75  percent  of 
reported  needs.  If  spending  continues  at  only  the  rate  of 
1993,  spending  will  have  exceeded  the  needs  reported 
in  the  1986  survey  within  eight  years. 

During  the  five  fiscal  years  1989-93  following 
the  1988  survey,  which  found  that  needs  for  the  next 
ten  years  totaled  $3.7  billion,  spending  totaled  $2.2 
billion,  or  59  percent  of  reported  ten-year  needs.  After 
adjusting  for  inflation,  the  total  still  exceeded  half  the 
needs  enumerated  in  the  1988  survey.  If  statewide 
spending  continues  at  only  the  1993  level,  spending 
will  have  exceeded  ten-year  needs  in  less  than  nine 
years. 

Altogether  the  counties  spent  $3.2  billion  on 
school  capital  outlay  from  1982  to  1993.  which  was  77 
percent  more  than  called  for  by  the  1981  survey  of 
long-range  needs. 

As  these  comparisons  suggest,  the  escalation  in 
reported  needs  has  been  matched  so  far  with  a  booin  in 
statewide  school  construction  spending.  As  Figure  2 
shows,  annual  spending  doubled  between  1982  and 
1987,  and  by  1991  it  amounted  to  more  than  five  times 
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Figure  2 
Spending  for  School  Capital  Needs  in  North  Carolina,  1980-93 


- 

l--l 

n  n  n  n  n  n 

1989      1990      1991 


Fiscal  Year  Ending 


Note:  Capital  needs  include  spending  not  only  for  school  construction  but  also  for  furnishings,  equipment,  and  other  capital 
needs,  which  are  all  counted  as  "capital  outlay."  Not  all  purchases  of  furnishings  and  equipment  are  associated  with  construc- 
tion : 


the  1982  level  of  spending.  After  adjusting  for  inflation 
in  construction  costs,  1991  capital  outlay  was  still  three 
times  the  level  of  that  in  1982.** 

These  comparisons  show  that  the  escalation  in 
needs  was  not  due  to  a  failure  to  meet  previously  re- 
ported needs  but  rather  occurred  despite  success  in 
meeting  previously  reported  needs.  (See  Figure  3,  page 
4.)  For  example,  between  1988  and  1993.  reported 
needs  increased  by  half,  from  $3.74  billion  to  S5.58  bil- 
lion. However,  during  the  five  years  from  1989  to 
1993,  counties  spent  $2,226  billion  meeting  the  needs 
the  schools  reported  in  1988.  This  sum  plus  the  needs 
reported  in  1993  of  $5,578  billion  equals  $7,804  billion. 
Therefore,  needs  adjusted  for  that  spending  actually 
doubled  between  1988  and  1993,  increasing  by  more 
than  $4  billion. 

State  Aid  for  School  Construction 

The  General  Assembly  did  not  approve  the  1981 
request  for  a  $600  million  state  school  bond  referen- 
dum, but  during  the  next  six  years  it  approved  several 


8.  That  construction  spending  peaked  in  1991  and  then  fell  back 
somewhat  in  1992  and  1993  is  perhaps  explained  by  the  $120  million  in 
critical  needs  funds  awarded  in  fiscal  year  1988.  Those  funds  would  have 
been  spent  over  the  next  two  or  three  fiscal  years.  Also,  during  the  late 
1980s  many  units  where  enrollments  had  been  falling  were  beginning  to 
prepare  for  increased  enrollment  during  the  1990s. 


measures  that  made  funds  available  far  in  excess  of 
$600  million. 

In  1983  the  General  Assembly  approved  a  new 
half-cent  local  retail  sales  tax  for  counties  and  cities 
and  earmarked  40  percent  of  county  proceeds  for  the 
first  five  years,  and  30  percent  for  the  second  five  years, 
for  school  construction  or  school  bond  indebtedness.'' 
(In  1993  the  General  Assembly  required  counties  to 
earmark  30  percent  for  school  construction  for  an  addi- 
tional five  years.)  The  original  one-cent  local  retail 
sales  tax  enacted  in  1971  was  not  restricted  in  any  way 
to  school  use. 

In  1986  the  General  Assembly  authorized  another 
local  retail  sales  tax  with  the  same  half-cent  rate.'" 
Counties  were  again  required  to  earmark  a  portion  of 
their  receipts  for  school  construction  or  to  pay  school 
bond  indebtedness  on  selected  bond  issues.  That  portion 
began  at  60  percent  in  the  first  two  years  and  declined  to 
nothing  in  the  twelfth  year.  This  provision  was  changed 
in  1987  to  require  that  60  percent  of  proceeds  be  used 
for  school  construction  for  the  first  eleven  years.  (In 
1993  this  period  was  extended  for  an  additional  five 
years.)  Unspent  funds  earmarked  for  construction  or 
school  bond  indebtedness  had  to  be  placed  in  a  county 
capital  reserve  fund  for  schools  until  spent. 


9.  G.S.  105-480-487. 
10.  G.S.  105-495-504. 
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Figure  3 
Schools'  Reported  Long-Range  Needs  Compared 
with  Capital  Spending  in  Succeeding  Fiscal  Years 
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Note:  All  reported  needs  were  for  long-range  capital  needs.  The  1988  and 
1993  surveys  were  specified  as  10-year  capital  needs. 


In  1987  the  School  Facilities  Finance  Act  pro- 
vided additional  funds  for  school  construction  aid." 
The  act,  financed  mainly  by  an  increase  in  the  corpo- 
rate income  tax,  provided  additional  funds  for  school 
construction  in  four  ways: 

1.  It  required  counties  to  continue  to  earmark 
for  school  construction  or  school  bond  in- 
debtedness 60  percent  of  the  proceeds  from 
the  local  sales  tax  authorized  in  1986,  rather 
than  allowing  them  to  earmark  a  declining 
percentage  of  those  proceeds,  as  the  original 
law  had  allowed. 

2.  It  established  the  Public  School  Building 
Capital  Fund,  which  was  to  distribute  state 
school  construction  funds  to  all  counties  ac- 
cording to  their  school  enrollment.'-  These 
funds  must  be  matched  by  $1.00  of  local 
funds  for  each  $3.00  of  state  funds,  although 
earmarked  local  sales  tax  revenues  can  be 
used  as  local  matching  funds. 

3.  It  established  the  Critical  School  Facility 
Needs  Fund,  which  was  to  award  funds  for 
specific  school  construction  projects  to 
school  systems  in  counties  that  had  critical 


needs  and  inadequate  fiscal  resources."  A 
large  sum  was  placed  in  the  fund  for  immedi- 
ate distribution,  and  twenty-nine  school  sys- 
tems received  grants  in  fiscal  year  1988 
totaling  almost  $120  million.  Additional 
awards  totaling  $45.9  million  were  made  to 
school  systems  in  eleven  counties  between 
1990  and  1993. 
4.  The  state  assumed  responsibility  for  voca- 
tional education  and  secretarial  expenses  un- 
der the  Basic  Education  Program,  thereby 
freeing  local  funds  for  other  school  uses,  in- 
cluding construction. 

At  the  time,  it  was  estimated  that  the  1987  act  would 
provide  a  total  of  $830  million  in  additional  state  aid 
for  school  construction  during  the  following  ten  years, 
and  the  state  assumption  of  vocational  education  and 
secretarial  expenses  would  provide  an  additional  $740 
million  potentially  available  for  school  construction. 
These  additional  revenues,  when  added  to  the  ear- 
marked portion  of  local  sales  taxes,  were  estimated  to 
produce  a  total  of  $3.2  billion  in  revenues  potentially 
available  for  school  construction  during  the  following 
decade — just  enough  to  cover  the  total  needs  of  $3.2 
billion  reported  in  November  1986.''' 

Poorer  Counties  Favored 

These  measures  were  especially  noteworthy  be- 
cause the  General  Assembly  chose  to  distribute  some 
funds  in  ways  that  reflected  its  concern  for  the  needs 
of  counties  with  the  least  ability  to  pay  for  school 
construction. 

Whereas  previously  funds  from  statewide  school 
construction  bonds  had  been  distributed  on  the  basis  of 
enrollment,  thus  giving  wealthy  counties  the  same 
amount  per  student  as  the  poor  counties,  the  General 
Assembly  chose  to  set  apart  some  money  to  meet  criti- 
cal needs  in  the  poorer  counties. 

The  General  Assembly  also  deliberately  changed 
the  distribution  of  sales  tax  revenues  in  a  way  that  fa- 
vored poorer  counties.  The  proceeds  from  the  original 
one-cent  local  retail  sales  tax,  enacted  in  1971.  were 
distributed  back  to  the  counties  where  the  sales  taxes 
were  collected.  The  wealthy,  urban  counties,  partic- 
ularly those  that  served  as  regional  shopping  and 


11.  1987  N.C.  Sess.  Laws  ch.  622  and  813;  G.S. 
ndG.S.  115C.  Art.  34A. 

12.  G.S.  115C.  Art.  38A. 


13.  G.S.  11 50,  Art.  34A. 

14.  Laurie  Mesibov.  "Public  Education,"  in  Cimiity  Govenimeiu  ii 
North  Carolina.  3rd  ed..  ed.  A.  Fleming  Bell.  II  (Chapel  Hill.  N.C;  Insti 
tute  of  Government,  The  University  of  North  Carolina  at  Chapel  Hill 
19891.462. 
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employment  centers,  received  much  more  revenue  per 
^  capita  than  did  rural  counties.  When  the  General  As- 
'  sembly  authorized  the  1983  and  1986  local  sales 
taxes,  it  provided  that  the  proceeds  of  these  taxes  be 
distributed  to  counties  according  to  their  population, 
rather  than  the  amount  of  taxes  collected. 

Distributing  revenues  from  the  1983  and  1986  lo- 
cal sales  taxes  according  to  population  greatly  in- 
creased the  revenues  received  by  the  poorest  counties. 
For  example,  several  of  the  lowest-income  counties  get 
two  to  three  times  more  revenue  from  the  two  half-cent 
sales  taxes  combined  than  from  the  one-cent  sales  tax, 
while  Wake  County,  which  has  the  highest  per  capita 
income,  receives  only  61  percent  as  much. 

In  effect,  the  local  sales  taxes  enacted  in  1983  and 
1 986  were  not  local  taxes  but  rather  were  a  form  of  state 
revenue  sharing.  The  state  was  using  a  traditional  state 
revenue  source — the  retail  sales  tax — to  provide  funds 
to  local  units  expressly  to  meet  the  specified  statewide 
objective  of  meeting  school  construction  needs,  and  it 
chose  to  distribute  them  by  formula  according  to  popu- 
lation, not  the  point  of  collection.  In  addition,  earmarked 
sales  tax  revenues  were  chosen  in  lieu  of  a  state  school 
bond  issue,  which  had  been  the  traditional  means  of  pro- 
viding state  aid.  Accordingly,  in  this  article  the  ear- 
)  marked  portion  of  local  sales  taxes  is  regarded  as  state 
aid  to  counties  for  school  construction. 

As  a  result  of  these  provisions,  poorer  counties 
have  received  much  more  state  aid  per  student  for  con- 
struction than  have  larger,  high-income  counties.  From 
1985  to  1993,  average  state  aid  per  student  in  the  15 
counties  with  the  lowest  per  capita  income  was  twice 
that  in  the  15  highest-income  counties,  and  in  the  21 
counties  with  enrollments  of  less  than  3,000  was  twice 
that  of  aid  received  in  the  6  counties  with  enrollments 
above  20,000. 

State  Aid  and  Local  Spending 
for  School  Construction 

Since  1984  state  aid  has  covered  a  substantial  pro- 
portion of  reported  needs,  despite  the  sharp  escalation 
in  those  needs.  From  1984  to  1993,  the  new  state  aid 
measures — the  earmarked  portion  of  sales  tax  revenue 
and  funds  from  the  1987  School  Facilities  Finance 
Act — provided  local  units  a  total  of  $1,489  billion  in 
additional  funds  for  school  construction  (see  Table  1, 
page  6),  an  amount  equal  to  82  percent  of  total  needs 
^  reported  in  1981.  After  reported  needs  doubled  to  $3.2 
'  billion  in  1986,  the  additional  state  aid  received  during 
the  succeeding  six  fiscal  years  amounted  to  41  percent 


of  those  reported  needs.  During  the  five  years  from 
1989  to  1993,  the  additional  state  aid  amounted  to  $989 
million,  or  26  percent  of  the  ten-year  needs  enumerated 
in  the  1988  survey. 

While  the  additional  state  aid  provided  during  this 
period  was  substantial,  its  greatest  significance  in  many 
counties  was  the  role  it  played  in  sparking  additional 
local  funding  for  school  construction.  During  the  period 
1984  to  1993,  additional  state  aid  equaled  $1.5  billion, 
but  total  spending  on  school  capital  needs  equaled 
$3  billion — double  the  amount  of  state  aid.  (See Table  I .) 

Given  this  marked  increase  in  state  and  local 
funding,  how  successful  have  the  state's  100  counties 
been  in  meeting  the  needs  reported  by  their  school 
units?  Let  us  examine  how  the  100  counties  responded 
to  escalating  needs  for  school  construction  by  using 
state  aid  and  local  funds  to  build  and  equip  schools.  For 
this  purpose  we  have  reliable  spending  data  for  coun- 
ties for  the  fiscal  years  1984  to  1993,  so  the  analysis  is 
limited  mainly  to  how  well  counties  have  met  needs 
reported  in  1984,  1986,  and  1988." 

The  shorthand  term  state  aid  includes  the  ear- 
marked portion  of  the  1983  and  1986  retail  sales  taxes 
and  funds  received  from  the  Public  School  Building 
Capital  Fund  ("capital  facilities  funds")  and  school  sys- 
tems' receipts  from  the  Critical  School  Needs  Fund 
("critical  needs  funds'').'^  It  does  not  include  the 
nonearmarked  portion  of  sales  tax  revenues,  funds 
freed  by  takeover  of  vocational  education  and  secre- 
tarial costs,  or  other  instances  where  the  state  assumed 
responsibility  for  expenses  in  accordance  with  the  Ba- 
sic Education  Program. 

To  fully  analyze  how  well  the  counties  have  re- 
sponded to  escalating  needs,  we  will  address  five 
questions: 

1.  How  does  state  aid  compare  with  reported 
needs? 

2.  To  what  extent  has  actual  spending  for  con- 
struction met  reported  needs? 

3.  How  much  have  counties  spent  in  relation  to 
state  aid  they  received? 

4.  Did  counties  leverage  state  aid  by  bon-owing 
to  finance  school  construction,  or  did  they 
pay  off  school  indebtedness? 

5.  How  well  have  poorer  counties  met  reported 
needs? 


15.  N.C.  Department  of  State  Treasurer,  Report  on  County  Spending 
for  Public  School  Capital  Outlay.  February  15.  1994,  and  previous  years. 

16.  Awards  from  the  Critical  School  Needs  Funds  go  directly  to  the 
school  boards,  not  the  county  government. 
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Table  1 

State  Aid  for  School  Construction,  1984  to  1993,  by  Source 

(Amounts  in  Millions  of  Dollars) 


Earmarked 

Portion 

Actual 

of 

Public 

Spending 

State 

Local  Sales 

School 

Critical 

for 

Aid  as  a 

Faxes 

Building 
Capital 

School 
Needs 

Total 
State 

School 
Capital 

Percentage 

Fiscal 

of 

Year 

1983  tax 

1986  tax 

Fund 

Fund 

Aid 

Outlay 

Spending 

1983-84 

$     8.3 

_ 

_ 

_ 

S       8.3 

$      75.8 

11.0% 

1984-85 

38.3 

— 

— 

— 

38.3 

127.2 

30.1 

1985-86 

44.4 

— 

— 

— 

44.4 

151.5 

29.3 

1986-87 

48,5 

$  27.7 

— 

— 

76.2 

203.8 

37.4 

1987-88 

52.2 

78.2 

$  82.3 

$119.9 

332.5 

230.9 

144.0 

1988-89 

46.0 

89.1 

70.2 

— 

205.3 

338.4 

60.7 

1989-90 

47.1 

93.7 

48.3 

10.0 

199.1 

417.8 

47.7 

1990-91 

47.7 

96.0 

35.3 

10.0 

189.0 

540.3 

35.0 

1991-92 

48.4 

98.1 

32.6 

9.9 

189.0 

496.0 

38.1 

1992-93 

51.2 

103.6 

36.3 

16.0 

207.1 

433.6 

47.8 

(Figures  may  not  add  up  because  of  rounding.) 

Source:  North  Carolina  Department  of  Stale  Treasurer.  Rept 

leigh.  N.C.:  Department  of  State  Treasurer.  Feb. 


Coiinly  Spending  for  Public  School  Capital  Outlay  (Ra- 
994.  and  previous  years). 


1.  How  Does  State  Aid  Compare  with  Reported 
Needs?  Duinng  the  eight-year  period  1986  to  1993, 
state  aid  for  the  100  counties  averaged  81  percent  of 
needs  reported  in  1984,  though  most  counties  received 
aid  equal  to  80  percent  or  less  of  reported  needs.  Com- 
paring state  aid  with  reported  needs,  78  counties  re- 
ceived funds  amounting  to  at  least  50  percent  of  needs, 
39  counties  received  funds  amounting  to  at  least  80 
percent  of  needs,  and  20  counties  received  an  amount 
exceeding  reported  needs.  (See  Figure  4.) 

Aid  was  low  relative  to  needs  in  some  counties 
because  their  reported  needs  were  high,  as  indicated  by 
reported  needs  per  student.  In  the  22  counties  where 
state  aid  was  less  than  half  of  reported  needs,  average 
reported  needs  per  student  were  almost  50  percent 
higher  than  the  statewide  average,  and  in  5  counties 
where  state  aid  was  less  than  30  percent  of  reported 
needs  the  average  amount  of  needs  per  student  was 
double  the  statewide  average.'^ 


17.  The  variation  in  reported  needs  per  student  does  not  appear  to  be 
related  strongly  to  either  enrollment  size  or  per  capita  income — counties 
with  small  enrollments  and  low  income  tended  to  have  higher  needs  per 
student  than  others,  but  the  correlation  was  weak. 


Between  1984  and  1988,  when  statewide  reported 
needs  increased  46  percent,  needs  increased  50  percent 
or  more  in  54  counties,  more  than  doubled  in  32  of 
those  counties,  and  more  than  tripled  in  1 1  of  those 
counties.  As  a  result,  although  state  aid  to  counties  dur- 
ing the  five-year  period  1989  to  1993  was  almost 
double  the  amount  of  state  aid  received  during  the  pre- 
vious five-year  period,  on  average  state  aid  equaled 
only  32  percent  of  ten-year  needs  reported  in  1988. 

We  can  extrapolate  state  aid  to  the  entire  ten-year 
period  1989  to  1998  by  assuming  that  from  1994  to 
1998  each  county  will  have  received  only  the  same 
amount  of  state  aid,  excluding  critical  needs  funds,  that 
it  received  in  1993.  Using  this  very  conservative 
method,  which  assumes  no  growth  in  sales  tax  revenue 
or  school  facilities  funds,  during  the  ten  years  from 
1989  to  1998  state  aid  on  average  will  have  equaled  54 
percent  of  the  ten-year  needs  reported  in  1988,  and  46 
counties  will  have  received  state  aid  amounting  to  half 
or  more  of  the  ten-year  needs  reported  in  1988.  As  be- 
fore, the  variation  is  due  mainly  to  the  large  variation  in 
1988  reported  needs,  which  ranged  from  $788  to 
$15,098  per  student. 

Thus  earmarked  state  aid  represented  a  substantial 
portion  of  1988  reported  needs,  despite  the  escalation 
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Figure  4 

State  Aid,  1986-93,  as  a  Percentage  of  Schools' 

1984  Reported  Needs,  by  County 


Figure  5 

Spending  for  Capital  Needs,  1986-93,  as  a  Percentage 

of  Schools'  1984  Reported  Needs,  by  County 
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in  needs  between  1984  and  1988  and  the  wide  variation 
in  reported  needs. 

2.  How  Well  Have  Counties  Met  Reported 
Needs?  During  the  eight-year  period  from  1986  to 
1993,  capital  spending  in  64  counties  exceeded  80  per- 
cent of  the  needs  they  had  reported  in  1984.  In  those  64 
counties  spending  exceeded  needs  in  50  counties; 
spending  exceeded  needs  by  150  percent  in  27  coun- 
ties; and  was  at  least  twice  as  much  as  needs  in  14  of 
those  counties.  On  the  other  hand.  17  counties  spent  an 
amount  equal  to  less  than  half  of  reported  1984  needs. 
(See  Figure  5.) 

Some  counties  failed  to  meet  their  needs  because 
during  the  period  they  did  not  spend  ail  the  state  aid 
they  received.  Consider,  for  example,  those  counties 
whose  spending  from  1986  to  1993  failed  to  equal  at 
least  80  percent  of  1984  reported  needs.  Of  those  36 
counties,  29  spent  an  amount  less  than  the  state  aid 
they  received.  If  those  29  counties  had  spent  an  amount 
equal  to  the  state  aid  they  received,  25  would  have  met 
at  least  50  percent  of  their  needs,  9  would  have  met  at 
least  80  percent  of  their  needs,  and  3  would  have  ex- 
ceeded their  needs. 

During  the  five-year  period  from  1989  to  1993,  in 
5 1  counties  spending  equaled  50  percent  or  more  of  the 
ten-year  needs  reported  in  1988.  In  25  counties  spend- 
ing exceeded  75  percent  of  1988  reported  needs,  and  in 
1 1  counties  spending  equaled  or  exceeded  ten-year 
needs  reported  in  1988.  On  the  other  hand,  22  counties 
met  less  than  25  percent  of  their  needs,  and  6  counties 
met  less  than  15  percent  of  their  needs.  (See  Figure  6, 
page  8.) 


3.  How  Much  State  Aid  Did  Counties  Spend? 

Between  1984  and  1993,  the  100  counties  together 
spent  a  total  of  $3.0  billion  on  school  capital  needs, 
twice  the  amount  of  earmarked  state  aid  they  received. 
However,  only  68  counties  spent  as  much  on  school 
capital  needs  as  they  received  in  state  aid. 

Of  the  68  counties  that  spent  at  least  as  much  as 
the  amount  of  state  aid  they  received,  49  spent  an 
amount  equal  to  more  than  150  percent  of  the  aid,  30 
counties  spent  an  amount  at  least  double  their  state  aid, 
and  8  counties  spent  an  amount  at  least  triple  their  state 
aid.  (See  Figure  7,  page  8.) 

Of  the  32  counties  that  failed  to  spend  as  much  as 
they  received  in  state  aid,  12  spent  less  than  75  percent 
and  5  spent  less  than  50  percent.  These  32  counties 
tended  to  be  low-income  counties  with  smaller  enroll- 
ments— they  include  24  of  the  50  counties  with  below- 
median  per  capita  incomes,  and  21  had  enrollment 
below  the  median  size.  Of  the  12  counties  that  spent  an 
amount  less  than  75  percent  of  state  aid,  1 1  had  below- 
median  incomes  and  8   had  below-median  enrollment. 

There  are  several  reasons  that  a  county  might 
spend  less  than  it  receives  in  state  aid.  First,  by  its  na- 
ture, construction  involves  lags  in  spending  because 
planning,  contracting  for,  and  constructing  buildings 
takes  time.  Second,  a  county  may  put  its  earmarked 
sales  tax  receipts  into  a  capital  reserve  fund  and  spend 
them  only  after  enough  money  has  accumulated  for  a 
needed  project.  Third,  it  may  let  funds  accumulate  in 
the  Public  School  Building  Capital  Fund.  Fourth,  a 
county  also  may  take  advantage  of  state  aid  to  pay  off 
existing  indebtedness,  subject  to  certain  restrictions. 
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Figure  6  Figure  7 

Spending  for  Capital  Needs,  198&-93,  as  a  Percentage       Spending  for  Capital  Needs,  1984-93,  as  a  Percentage 
of  Schools'  10-Year  Needs  Reported  in  1988,  by  County       of  Schools'  Earmarked  State  Aid,  1984-93,  by  County 
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rather  than  spend  the  aid  or  its  own  funds  on  new  con- 
struction."* 

Counties  that  spend  more  than  they  receive  in 
state  aid  do  so  by  spending  more  than  the  earmarked 
portion  of  sales  tax  revenues,  or  by  providing  addi- 
tional funds  from  local  sources.  The  most  effective  way 
for  a  county  to  take  advantage  of  state  aid  is  to  leverage 
it  by  issuing  school  construction  bonds  and  using  ear- 
marked sales  tax  receipts  to  pay  debt  service  payments. 

4.  Did  Counties  Leverage  State  Aid  by  Borrow- 
ing for  School  Construction,  or  Did  They  Pay  Off 
School  Indebtedness?  Figures  8  and  9  show  the  dra- 
matic rise  since  1984  in  the  use  of  debt  financing  for 
school  construction  (the  numbers  include  a  few  install- 
ment and  lease-purchase  agreements  but  exclude  bor- 
rowing to  refinance  previous  debt  at  lower  interest 
rates)."  There  was  no  borrowing  during  fiscal  years 
1981  and  1982,  and  during  1983  and  198^4  all  borrow- 
ing totaled  only  $2.3  million.  Between  1985  and  1993, 
all  except  29  counties  borrowed  for  school  construc- 
tion, and  total  borrowing  increased  to  more  than  $700 
million  in  1993.  (That  amount  for  1993  includes  a  total 


18.  Earmarked  funds  from  the  1983  sales  tax  can  be  used  to  pay  off 
past  debt,  while  funds  from  the  1986  sales  tax  can  be  used  to  pay  off  only 
debt  incurred  in  the  five  years  prior  to  the  effective  date  of  the  tax  in  each 
county,  which  was  during  the  1986-87  fiscal  year  for  all  counties.  Not- 
withstanding those  restrictions,  a  county  might  choose  to  pay  off  debt  with 
money  that  it  might  have  spent  on  school  consUTiction  if  state  aid  had  not 
been  made  available,  as  long  as  it  meets  the  maintenance  of  effort  provi- 
sions of  the  1986  law. 

19.  Data  on  school  bond  issues  were  provided  by  the  N.C.  Depart- 
ment of  State  Treasurer. 


of  $250  million  borrowed  by  Durham  and  Wake  coun- 
ties; borrowing  by  the  24  other  counties  that  borrowed 
that  year  totaled  $454.7  million.)  Altogether  the  coun- 
ties borrowed  $1.5  billion  for  school  construction  be- 
tween 1983  and  1993.  Most  of  that  occurred  from  1989 
to  1993,  when  borrowing  totaled  $1.39  billion,  equal  to 
more  than  one-third  of  the  total  statewide  ten-year 
needs  reported  in  1988. 

Of  course,  these  trends  in  county  borrowing  re- 
flect other  factors  in  addition  to  receiving  state  aid. 
First,  the  trend  toward  lower  interest  rates  made  bor- 
rowing more  attractive.  Interest  rates  were  very  high 
during  the  early  1980s  and  low  during  the  early  1990s. 
Municipal  bond  rates  exceeded  11  percent  in  1981  and 
1982.-"  From  1985  to  1990,  rates  remained  fairly  stable 
between  7  and  8  percent,  and  then  fell  to  5.6  percent  in 
1993  before  rising  somewhat  in  late  1993  and  1994. 
Second,  during  the  early  1980s  almost  all  counties 
were  expecting  declining  or  stable  enrollments,  while 
at  the  end  of  the  1980s  many  school  units  were  expect- 
ing substantial  enrollment  increases. 

As  noted,  borrowing  allows  counties  to  leverage 
state  aid,  as  well  as  local  resources,  to  obtain  funds  to 
meet  needs.  From  1986  to  1993.  borrowing  equaled  at 
least  50  percent  of  the  amount  of  state  aid  received  in 
52  counties.  Borrowing  exceeded  the  amount  of  state 


20.  Interest  rates  cited  are  annual  figures  for  high-grade  municipal 
bonds.  Economic  Report  of  the  President.  Transmitted  to  the  Congress 
February  1994  (Washington.  D.C.:  Government  Printing  Office,  1994), 
Table  B-72,  p.  352. 
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Figure  8 

Number  of  Counties  Incurring  School  Construction  Debt,  1981  to  1993 

(Excluding  Refunding  Issues) 
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Figure  9 

Dollar  Value  of  School  Construction  Debt  Issues,  1981  to  1993 

(Excluding  Refunding  issues) 
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aid  in  37  counties,  was  at  least  double  the  amount  of 
state  aid  in  27  of  those  37,  and  at  least  triple  the  amount 
of  state  aid  in  10  of  those  37.  In  24  counties  the  amount 
borrowed  exceeded  the  amount  of  needs  reported  in 
1984,  and  in  7  other  counties  borrowing  exceeded  80 
percent  of  1984  reported  needs. 

Similarly,  from  1989  to  1993  borrowing  equaled 
at  least  half  of  state  aid  in  52  counties.  Of  those  52 
counties,  borrowing  exceeded  state  aid  in  37  counties. 


was  double  the  state  aid  in  27  counties,  and  exceeded 
three  times  the  amount  of  state  aid  in  10  counties.  Dur- 
ing that  five-year  period,  borrowing  alone  exceeded  50 
percent  of  ten-year  needs  reported  in  1988  in  31  coun- 
ties, and  in  6  of  those  counties  borrowing  exceeded 
1988  reported  needs. 

While  counties  can  leverage  state  aid  through  debt 
financing,  they  can  also  take  advantage  of  state  aid  to 
reduce  indebtedness  and  their  debt  service  payments. 
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Figure  10 
Total  School  Debt  Service  Payments  in  the  100  Counties 


1987         1988         1989         1990 
Fiscal  Year  Ending 


For  the  state  as  a  whole,  debt  service  payments  almost 
tripled  between  1983  and  1993,  despite  the  trend  dur- 
ing this  period  toward  lower  interest  rates.  (See  Figure 
10.)  Eleven  counties  had  no  school  indebtedness  during 
that  period.  Of  the  remaining  89  counties,  debt  service 
payments  at  least  doubled  in  51  counties  between  1984 
and  1993.  Of  those  51  counties,  payments  at  least 
tripled  in  38  counties  and  increased  at  least  fivefold  in 
27  counties.  Twelve  counties  that  had  no  debt  service 
payments  in  1984  had  substantial  payments  in  1993. 
(See  Figure  11.) 

On  the  other  hand,  3 1  counties  had  lower  debt  ser- 
vice payments  in  1993  than  in  1984.  Fifteen  of  those 
counties  reduced  payments  by  50  percent  or  more,  and 
8  counties  that  had  debt  service  payments  in  1984  had 
none  in  1993. 

5.  How  Well  Have  Poorer  Counties  Met  Con- 
struction Needs?  As  noted  earlier,  the  distribution  of 
state  aid  was  intended  to  favor  poorer  counties.  As  Fig- 
ure 12  shows,  state  aid  per  student  from  1984  to  1993 
was  much  greater  for  counties  with  the  lowest  per 
capita  incomes.  The  6  lowest-income  counties  received 
more  than  twice  as  much  state  aid  per  student  as  did  the 
6  highest-income  counties.  State  aid  from  1986  to  1993 
averaged  98  percent  of  needs  reported  in  1984  by  the 
10  lowest-income  counties  but  averaged  70  percent  in 
the  10  counties  with  highest  incomes.  In  that  period 
state  aid  averaged  86  percent  of  1984  reported  needs  in 
the  50  counties  with  lowest  incomes,  and  77  percent  in 
the  50  counties  with  highest  incomes. 

Spending  compared  to  1984  reported  needs.  How 
well  did  the  poorer  counties  meet  1984  reported  needs 


during  the  ensuing  eight  years?  As  Figure  13,  on  page 
12,  shows,  average  spending  on  capital  needs  from 
1986  to  1993  as  a  percentage  of  1984  reported  needs 
was  lowest  in  the  lower-income  counties.  In  the  6 
counties  with  per  capita  incomes  below  $12,000,  aver- 
age spending  as  a  percentage  of  1984  needs  was  82 
percent,  though  that  average  disguises  a  range  from  27 
percent  to  152  percent.  In  comparison,  spending  aver- 
aged 203  percent  of  needs  in  the  6  highest-income 
counties.  For  all  counties  together,  spending  averaged 
123  percent  of  needs. 

Many  low-income  counties  did  fairly  well  in 
meeting  needs.  Between  1986  and  1993,  for  example,  4 
of  the  10  lowest-income  counties  spent  an  amount  ex- 
ceeding their  1984  reported  needs.  Of  the  50  counties 
with  lowest  incomes,  spending  equaled  at  least  80  per- 
cent of  needs  in  26  counties.  (In  comparison,  38  of  the 
50  highest-income  counties  spent  that  much  relative  to 
their  needs.)  In  those  26  counties,  spending  exceeded 
reported  needs  in  1 8  counties,  exceeded  1 50  percent  of 
needs  in  11  counties,  and  was  more  than  double  1984 
reported  needs  in  5  counties.  Of  the  24  counties  that 
failed  to  meet  80  percent  of  needs,  14  met  less  than  50 
percent  of  needs,  and  5  counties  met  less  than  30  per- 
cent of  needs.  (See  Figure  14,  page  12.) 

What  accounts  for  the  fact  that  24  of  the  low- 
income  counties  met  less  than  80  percent  of  1984  re- 
ported needs? 

That  their  reported  needs  were  relatively  high  may 
have  been  a  contributing  factor.  In  the  10  poorest  coun- 
ties, for  example,  1984  reported  needs  per  student  aver- 
aged $3,013,  while  in  the  10  highest-income  counties 
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Figure  11 

Change  in  Debt  Service  Payments  between  1984 

and  1993,  in  89  Counties  with  Some  Outstanding 

School  Debt  during  That  Period 
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Figure  12 

Average  State  Aid  for  Capital  Needs  Per  Student, 

1984-93,  by  1991  Per  Capita  Income 


Per  Capita  Income 


the  average  was  $2,446.  These  differences,  however, 
do  not  explain  why  they  failed  to  meet  their  needs,  be- 
cause the  10  poorest  counties  also  received  twice  as 
much  aid  per  student  as  did  the  10  highest-income 
counties.  And  for  other  low-income  counties,  the  dif- 
ferences were  not  as  great — the  50  lowest-income 
counties  had  average  1984  needs  of  $2,573  per  student, 
compared  with  $2,203  per  student  for  the  others. 

Spending  less  than  the  state  provided.  Yet  an- 
other reason  may  explain  why  some  of  the  50  lowest- 
income  counties  had  low  spending  relative  to  reported 
needs:  many  of  them  spent  less  than  they  received  in 
state  aid.  Twenty-six  of  those  50  counties  spent  less 
than  they  received  in  state  aid — 16  spent  an  amount 
equal  to  less  than  75  percent  of  state  aid,  and  6  spent  an 
amount  equal  to  less  than  50  percent.  In  comparison, 
only  10  of  the  50  highest-income  counties  spent  less 
than  they  received  in  state  aid,  and  only  4  of  those 
counties  spent  less  than  75  percent  of  state  aid. 

Of  the  24  low-income  counties  that  met  less  than 
80  percent  of  1984  reported  needs,  10  of  them  spent 
less  than  65  percent  of  state  aid  and  6  spent  less  than 
half  of  state  aid.  Only  3  of  them  spent  an  amount  at 
least  equal  to  state  aid.  If  all  those  24  counties  had 
spent  at  least  the  amount  of  aid  they  received,  2  of 
them  would  have  met  100  percent  of  reported  needs, 
and  5  other  counties  would  have  exceeded  80  percent 
of  reported  needs. 

In  contrast,  of  the  26  low-income  counties  that 
met  80  percent  or  more  of  1984  reported  needs,  only  5 
counties  spent  less  than  they  received  in  state  aid,  and 


3  of  those  counties  spent  more  than  90  percent  of  state 
aid.  In  fact.  15  of  these  26  counties  spent  an  amount 
equal  to  at  least  150  percent  of  state  aid,  and  5  of  them 
spent  more  than  twice  the  amount  of  state  aid. 

Debt  financing  in  the  poorest  counties.  Did  the 
poorest  counties  make  good  use  of  debt  to  finance 
school  construction  needs,  or  did  they  pay  off  existing 
debt?  Remarkably,  9  of  the  10  lowest-income  counties 
borrowed  money  for  construction  during  the  period 
1986  through  1993.  Of  those  9  counties,  the  amount 
borrowed  at  least  equaled  1984  reported  needs  in  3 
counties  and  equaled  more  than  90  percent  of  needs  in 

I  other  county.  Most  of  that  borrowing  was  in  the  five- 
year  period  1989-93,  when  4  of  the  same  9  counties 
borrowed  amounts  equal  to  at  least  50  percent  of  ten- 
year  needs.  Only  2  of  the  10  poorest  counties  paid  off 
debt — one  reduced  debt  service  substantially,  and  the 
other  eliminated  its  modest  payments. 

However,  many  low-income  counties  made  less 
use  of  debt  or  paid  down  their  debt,  as  indicated  by 
debt  service  payments.  While  9  of  the  10  lowest- 
income  counties  borrowed  money,  only  2  of  the  next 
10  lowest-income  counties  did  so.  Three  of  those  10 
counties  used  no  debt  at  all,  2  paid  off  all  debt,  and  4 
counties  reduced  debt  service  payments  by  one-third 
to  two-thirds. 

The  50  lowest-income  counties  included  9  of  the 

I I  counties  that  had  no  school  indebtedness  during  the 
period  1984  to  1993  and  5  of  the  8  counties  that  paid 
off  their  debt  between  1984  and  1993.  Fourteen  other 
low-income  counties  had  lower  debt  service  payments 
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Figure  13 

Average  Spending  for  Capital  Needs,  1986-93, 

as  a  Percentage  of  Schools'  1 984  Reported  Needs, 

by  Per  Capita  income 


Figure  14 

Spending  for  Capital  Needs,  1986-93,  as  a 

Percentage  of  Schools'  1984  Reported  Needs  i 

50  Counties  with  Lowest  Per  Capita  income 
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in  1993  than  in  1984  (compared  with  10  of  the  50  high- 
est-income counties).  Only  22  of  the  50  low-income 
counties  increased  their  debt  service  payments  (35  of 
the  50  highest-income  counties  did  so). 

Spending  compared  to  1988  reported  needs.  De- 
spite the  increases  in  reported  needs  between  1984  and 
1988,  the  50  low-income  counties  did  fairly  well  in 
meeting  1988  reported  needs.  In  20  of  those  counties, 
spending  during  the  five-year  period  1989  to  1993  ex- 
ceeded 50  percent  or  more  of  ten-year  needs  reported 
in  1988.  Spending  exceeded  70  percent  or  more  of 
needs  in  9  counties  and  exceeded  needs  in  2  of  them. 
Thirty-four  of  the  50  counties  spent  more  than  they  re- 
ceived in  state  aid,  and  18  of  them  spent  twice  as  much 
as  they  received  in  state  aid. 

Construction  Spending  and 
Escalating  Needs,  1988  to  1993 

If  most  counties  have  done  well  in  using  state 
aid  and  local  resources  to  meet  previously  reported 
needs,  why  have  reported  needs  continued  to  rise  so 
dramatically? 

Let  us  examine  how  reported  needs  changed  be- 
tween 1988  and  1993  in  the  100  counties,  taking  into 
account  the  spending  that  occurred  during  that  period. 
Can  those  changes  be  explained  by  factors  that  nor- 
mally could  be  expected  to  affect  school  construction 
needs,  such  as  increased  construction  costs,  enrollment 
changes,  or  increased  numbers  of  classroom  teachers 
provided  through  the  Basic  Education  Program? 


How  much  have  needs  actually  increased?  Com- 
paring change  in  reported  needs  of  individual  counties 
between  1988  and  1993  without  taking  into  account 
spending  on  school  construction  during  that  period 
gives  a  false  indication  of  actual  change  in  reported 
needs. 

Take,  for  example,  a  hypothetical  county  that  re- 
ported ten-year  needs  of  $10  million  in  1988  and  $12 
million  in  1993,  which  appears  to  be  a  modest  increase 
of  20  percent.  Let  us  suppose  that  between  1989  and 
1993  the  county  spent  $6  million  to  meet  construction 
needs  reported  in  1988. 

Thus,  of  this  county's  1988  reported  needs,  $4 
million  was  unmet  as  of  1993.  If  needs  had  not 
changed  since  1988,  the  county  would  have  reported 
1993  needs  of  $4  million  (ignoring,  for  siinplicity,  in- 
crea.ses  in  construction  costs).  Therefore,  the  $12  mil- 
lion of  needs  actually  reported  in  1993  represents  an 
increase  in  reported  needs  of  $8  million,  equal  to  an  80 
percent  increase  in  needs  between  1988  and  1993. 
Equivalently,  1993  reported  needs  plus  the  amount  of 
1988  reported  needs  already  met  by  spending  equals 
$18  million,  an  80  percent  increase  over  1988  reported 
needs  of  $10  million. 

When  we  calculate  true  increases  in  reported 
needs  in  this  fashion,  the  results  are  much  different 
from  when  we  simply  compare  changes  in  reported 
needs.  First,  as  noted  earlier,  statewide  needs  did  not 
increase  by  $1.8  billion,  or  by  50  percent,  between 
1988  and  1993.  Rather,  needs  increased  by  $4  billion, 
or  by  more  than  1 00  percent. 
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Second,  the  escalation  in  needs  was  not  limited  to 
only  a  few  counties  but  rather  involved  about  two-thirds 
of  the  counties.  Whereas  36  counties  reported  lower 
needs  in  1993  than  in  1988,  when  construction  spending 
is  taken  into  account,  reported  needs  actually  fell  in  only 

10  counties.-'  In  16  other  counties  the  increases  were 
modest — below  25  percent.  Of  the  remaining  74  coun- 
ties, all  except  9  had  increases  above  50  percent.  Thirty 
counties  had  increases  of  100  percent  or  more,  and  of 
those  counties  21  had  increases  of  150  percent  or  more, 

1 1  had  increases  of  200  percent  or  more,  and  4  had  in- 
creases of  300  percent  or  more.  (See  Figure  15.) 
Changes  in  reported  needs  per  student  averaged  $2,891 
but  ranged  from  a  decline  of  $4,500  per  student  to  an 
increase  of  more  than  $25,000  per  student. 

As  Table  2,  page  14,  shows,  the  escalation  in  re- 
ported needs  was  not  limited  to  those  with  growing  en- 
rollments, or  to  large  or  high-income  counties. 

How  to  explain  escalating  needs?  Three  factors 
that  might  be  expected  to  explain  some  of  the  growth  in 
reported  needs  are  increased  construction  costs,  enroll- 
ment growth,  and  increased  needs  for  classrooms  be- 
cause of  the  increased  numbers  of  teachers  provided  by 
the  Basic  Education  Program. 

Construction  costs  increased  about  14  percent  be- 
tween 1988  and  1993,  and  therefore  do  not  explain  the 
large  increases  that  occurred  in  most  counties.-- 

Enrollment  trends  cannot  explain  the  general  es- 
calation in  reported  needs  during  the  1980s,  because 
enrollment  was  declining  then.  In  1981  statewide  en- 
rollment had  fallen  5  percent  below  the  peak  enroll- 
ment of  1976-77,  and  it  fell  another  5  percent  by 
1990. 

In  1981  only  12  of  the  144  school  units  expected 
increased  enrollment  during  the  next  five  years,  and 
only  1  unit  expected  an  increase  of  more  than  5  per- 
cent.-' At  the  time  of  the  1984  survey,  only  19  of  the 
142  school  units  expected  enrollment  growth  during 
the  next  ten  years,  and  only  10  of  those  expected 
growth  of  more  than  5  percent. -■*  In  82  school  units  en- 
rollment was  expected  to  decline  by  more  than  10  per- 
cent. In  1988,  42  of  the  140  school  units  expected 


Figure  15 

How  Counties'  Reported  School  Needs  Changed 

from  1988  to  1993,  Taking  into  Account  Spending 

for  Capital  Needs  from  1989  to  1993 
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ten-year  enrollment  growth  of  5  percent  or  more,  and 
63  units  expected  declines  of  5  percent  or  more. 

Statewide  enrollment  began  to  increase  in  1991, 
and  in  2003  is  expected  to  be  15.6  percent  higher  than 
1993  enrollment.  At  the  time  of  the  1993  survey,  105 
of  1 29  school  units  expected  some  enrollment  increase 
during  the  next  ten  years."  However,  only  60  units  ex- 
pected increases  of  10  percent  or  more,  and  only  21 
units  expected  increases  of  20  percent  or  more. 

As  Table  2  shows,  the  escalation  in  needs  is  not 
limited  to  those  counties  that  are  expected  to  have  large 
enrollment  increases.  Average  net  increases  in  reported 
needs  were  largest  in  the  counties  that  had  the  highest 
projected  growth  rates,  but  the  average  increases  were 
large  even  in  counties  that  expected  declining  enroll- 
ment. Increases  in  reported  needs  were  not  significantly 
correlated  with  projected  enrollment  growth  during  the 
period  1988  to  1993. 

The  absolute  increases  in  enrollment  that  were 
expected  in  1993  also  do  not  seem  to  explain  why 
needs  escalated  in  so  many  counties.  Of  those  60 
counties  that  in  1993  expected  enrollment  growth  of 
10  percent  or  more  during  the  coming  ten  years,  10 
counties  expected  fewer  than  500  additional  students, 
1 3  counties  expected  from  500  to  1 ,000  additional  stu- 
dents, and  16  counties  expected  from  1,000  to  2,000 
students.  In  fact,  of  the  net  increase  in  enrollment  ex- 
pected in  all  counties  from  1993  to  2003,  10  counties 


25.  Charles  D.  Liner,  "Update:  School  Enrolln 
School  Luw  Bulletin  24  (Winter  1993):  1 1-13. 
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Table  2 

Average  Change  in  Schools'  Reported  Needs,  1988 

to  1993,  after  Adjustment  for  Construction  Spending, 

1 989  to  1 993  (by  projected  enrollment  change, 

enrollment  size,  and  1991  per  capita  income) 


Change  in  Reported 

Needs, 

umber 

1988  to  1993 

N' 

Range  of 

nf 

Av.„a.             Change  (%) 

Counties 

Change          Low 

High 

Projected  Enrollment 

Change,  1993  to  2003 

Less  than -5% 

9 

+  92%           -15 

+  431 

Oto-5% 

12 

+  56              -55 

+  262 

Oto  +5% 

13 

+  59               -25 

+  237 

+  5%  to  9.9% 

21 

+  94              -47 

+  737 

+  10%  to  14.9% 

15 

+  106               +7 

+  230 

+  15%  to  19.9% 

13 

+  88               -55 

+  191 

+  20%  to  29.9% 

12 

+  122               +1 

+  397 

+  30%  or  more 

5 

+  150             +11 

+  312 

1993  Enrollment 

Less  than  3,000 

20 

+  86               -55 

+  737 

3,000  to  5,999 

25 

+  76              -55 

+  311 

6,000  to  9,999 

19 

+  100               +2 

+  261 

10,000  to  19,999 

26 

+  91                 -6 

+  277 

20,000  or  more 

10 

+  134              -47 

+  397 

1991  Per  Capita 

Income 

Less  than  $12,000 

6 

+  10              -55 

+  94 

$12,000  to  12,999 

15 

+  34               -55 

+  82 

$13,000  to  13,999 

21 

+  83                 -6 

+  431 

$14,000  to  14,999 

17 

+  122               -25 

+  737 

$15,000  to  15,999 

15 

+  105                +1 

+  311 

$16,000  to  19,999 

20 

+ 100               -40 

+  278 

$20,000  or  more 

6 

+  208            +113 

+  397 

account  for  56  percent  of  the  net  increase,  and  2  coun- 
ties (Waive  and  Meclclenburg)  account  for  33  percent 
of  the  net  increase. 

Beginning  in  1985  with  the  enactment  of  the  Ba- 
sic Education  Program,  the  state  began  providing  addi- 
tional teachers  in  all  units,  thus  lowering  pupil-teacher 
ratios.  Of  course,  this  factor  was  offset  partly  by  falling 
enrollments  in  many  units  during  the  1980s.  While  the 
program  undoubtedly  created  a  substantial  increase  in 
needs  for  classroom  and  other  space  after  1985,  in- 
creases in  the  number  of  teachers  does  not  appear  to 
explain  the  sharp  escalation  in  needs  in  the  various 
counties.  The  average  increase  in  number  of  teachers 


from  1985  to  1993  was  17  percent,  while  the  average 
increase  in  needs  from  1984  to  1993  was  162  percent. 
Further,  there  was  only  a  weak  correlation  between  the 
increased  number  of  teachers  and  increased  needs. 

In  only  7  counties  did  the  number  of  teachers  in- 
crease by  more  than  30  percent,  and  in  only  32  counties 
did  the  number  of  teachers  increase  by  more  than  20 
percent.  In  28  counties  the  number  of  teachers  either 
fell  (due  to  declining  enrollments)  or  increased  by  less 
than  10  percent.  Yet  of  these  28  counties,  needs  at  least 
doubled  in  12  counties  and  at  least  tripled  in  6. 

Summary  and  Conclusion 

In  1981  local  school  officials  in  all  100  counties 
began  to  report  their  needs  for  funds  to  replace  obsolete 
and  temporary  school  buildings  and  to  provide  "attrac- 
tive, safe,  and  functional  facilities"  for  their  students. 
Despite  declining  enrollments  during  the  1980s,  these 
reported  needs  escalated  sharply,  from  a  total  of  $1.8 
billion  in  1981  to  $3.7  billion  in  1988.  In  1993  school 
officials  still  complained  of  obsolete  and  inadequate 
school  facilities,  and  reported  needs  escalated  further, 
to  $5.6  billion. 

These  figures  disguise  the  fact  that  both  the  state 
government  and  most  counties  responded  forcefully  to 
meet  the  needs  reported  by  school  officials.  The  Gen- 
eral Assembly  authorized  new  local  sales  taxes  in 

1983  and  1986,  earmarking  a  portion  of  counties'  re- 
ceipts to  be  set  aside  for  school  construction  and 
school  debt,  and  in  1987  provided  additional  funds 
through  the  School  Facilities  Finance  Act.  Funds  from 
these  sources  were  distributed  in  a  way  that  favored 
poorer  counties. 

Counting  only  the  earmarked  portion  of  county 
sales  tax  receipts  and  receipts  from  the  Public  School 
Building  Capital  Fund  and  the  Critical  School  Facility 
Needs  Fund,  both  created  by  the  1987  act,  state  aid  for 
school  construction  totaled  almost  $1.5  billion  from 

1984  to  1993. 

This  state  aid  amounted  to  a  substantial  share  of 
the  schools'  reported  long-term  needs.  For  example, 
during  the  eight  fiscal  years  following  the  1984  survey. 
state  aid  to  the  100  counties  averaged  81  percent  of 
needs  reported  that  year.  In  78  counties  state  aid  ex- 
ceeded 50  percent  of  the  schools'  reported  needs,  in  39 
counties  it  exceeded  80  percent  of  reported  needs,  and 
in  20  counties  it  exceeded  all  reported  needs. 

Counties  and  their  school  systems  responded  by 
creating  a  dramatic  boom  in  school  construction,  alto- 
gether spending  twice  as  much  as  they  received  in  state 
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aid.  School  capital  outlay  increased  from  $75  million  in 
1984  to  more  than  $500  million  in  1991,  and  remained 
above  $400  million  in  1993.  During  the  periods  follow- 
ing each  survey  of  needs,  spending  at  least  equaled  re- 
ported needs  on  a  proportional  basis,  assuming  reported 
needs  in  each  survey  were  ten-year  needs  (the  1988  and 
1993  reported  needs  were  specified  as  ten-year  needs). 

Many  counties  did  very  well  in  meeting  reported 
construction  needs.  For  example,  in  half  the  counties 
spending  between  1986  and  1993  at  least  equaled  needs 
reported  in  1984,  and  exceeded  150  percent  of  needs  in 
27  counties.  On  the  other  hand,  1 7  counties  spent  less 
than  half  of  reported  needs.  Despite  the  sharp  increase 
in  reported  needs  between  1984  and  1988,  during  the 
five-year  period  1989  to  1993  half  the  counties  spent  an 
amount  at  least  equal  to  half  their  ten-year  needs  re- 
ported in  1988.  and  in  11  counties  spending  exceeded 
the  estimate  of  needs.  However,  22  counties  met  less 
than  25  percent  of  reported  needs. 

This  analysis  of  reported  needs,  state  aid.  and 
construction  spending  raises  a  number  of  questions 
and  issues. 

First,  why  have  some  counties  met  their  reported 
needs  so  well,  while  others  have  met  only  a  fraction  of 
their  reported  needs?  One  reason  some  counties  were 
able  to  do  so  well  is  that  they  leveraged  state  aid  by 
borrowing  money.  Of  the  counties  that  did  not  meet 
their  reported  needs,  many  did  not  spend  as  much  as 
they  received  in  state  aid.  Some  of  them  are  apparently 
saving  up  the  annua!  receipts  from  state  aid  until  they 
have  enough  money  stashed  away  to  build  their 
schools.  Other  counties  have  taken  advantage  of  state 
aid  to  reduce  their  school  indebtedness,  rather  than  us- 
ing the  money  to  build  schools. 

Although  poorer  counties  generally  have  not  met 
their  reported  needs  as  well  as  wealthier  counties, 
many  poor  counties  have  done  very  well.  For  example, 
from  1986  to  1993,  4  of  the  10  lowest-income  counties 
spent  an  amount  at  least  equal  to  their  1984  reported 
needs,  and  26  of  the  50  lowest-income  counties  met  at 
least  80  percent  of  the  schools"  reported  needs  during 
that  eight-year  period.  Other  poor  counties  would  have 
done  much  better  if  only  they  had  spent  the  amount  of 


state  aid  they  received  and  would  have  done  better  still 
if  they  had  leveraged  their  state  aid  through  borrowing. 
Many  low-income  counties  made  good  use  of  debt  to 
leverage  state  aid,  but  others  did  not  borrow  at  all  or 
reduced  their  indebtedness. 

Second,  why  have  reported  needs  escalated  so 
sharply?  Reported  needs  totaled  $3.7  billion  in  1988  and 
$5.6  billion  in  1993,  but  if  we  count  the  school  construc- 
tion spending  from  1989  to  1993  as  meeting  needs  re- 
ported in  1988,  in  effect  reported  needs  increased  by  $4 
billion,  thereby  doubling  between  1988  and  1993.  Tak- 
ing into  account  construction  spending  between  1989 
and  1993,  reported  needs  actually  doubled  in  30  coun- 
ties between  1988  and  1993  and  at  least  tripled  in  11  of 
those  counties.  The  escalation  in  needs  reported  by  the 
various  counties  since  1981  cannot  be  explained,  except 
in  part,  by  inflation  in  construction  costs,  enrollment 
changes,  or  increased  numbers  of  teachers  provided  by 
the  Basic  Education  Program. 

Third,  why  do  reported  needs  vary  so  much  from 
county  to  county  and  change  so  drastically  during  rela- 
tively short  periods?  Needs  reported  in  1993  varied 
from  $485  per  student  to  more  than  $27,000  per  stu- 
dent. In  one  county  reported  needs  per  student  fell  by 
more  than  $7,000  between  1988  and  1993,  while  in 
another  county  they  increased  from  about  $3,500  to 
more  than  $27,000  per  student.  Between  1988  and 
1 993  the  total  amount  of  reported  needs  fell  greatly  in 
some  units  but  increased  several  hundred  percent  in 
others. 

Finally,  after  all  the  funds  that  have  been  made 
available  by  the  state  and  all  the  money  that  has  been 
spent  on  school  construction  since  1981,  why  is  it  that 
the  superintendent  of  public  instruction  can  still  point 
to  obsolete  and  inadequate  school  facilities  as  a  way  to 
justify  additional  state  aid?  The  1981  survey  of  school 
needs  found  that  the  total  cost  of  replacing  all  obsolete 
school  facilities  was  $827  million,  just  over  half  the 
amount  of  state  aid  that  has  been  made  available  since 
1984  and  just  over  one-quarter  of  the  $3.2  billion  spent 
on  school  construction  from  1982  to  1993. 

Why  have  those  obsolete  and  inadequate  buildings 
still  not  been  renovated  or  replaced?  ■ 


Update:  School  Enrollment  Projections 


by  Charles  D.  Liner 


DURING  THE  NEXT  DECADE  Statewide  public  school  en- 
rollment in  North  Carolina  will  continue  the  upward 
trend  begun  in  1990-91,  but  the  rate  of  growth  in  en- 
rollment will  decline  over  the  decade.  About  45  per- 
cent of  North  Carolina's  school  units  can  expect 
enrollment  growth  of  10  percent  or  more  over  the  next 
ten  years,  while  the  remainder  can  expect  modest  in- 
creases or  decreases. 

After  falling  10  percent  between  1976-77  and 
1989-90,  statewide  total  enrollment  began  increasing 
in  1990-91  and  now  is  4  percent  above  the  level  of 
1989-90.  According  to  projections  of  average  daily 
membership  (ADM)  made  by  the  Department  of  Public 
Instruction,  this  upward  trend  will  continue  through  the 
next  decade.'  By  school  year  2003-04,  statewide  total 
enrollment  will  be  14  percent  higher  than  in  1993-94. 
However,  the  rate  of  growth  in  total  enrollment  will  be 
decreasing  steadily  during  the  decade.  For  example,  to- 
tal enrollment  will  increase  by  2  percent  in  1994-95, 
but  by  only  0.6  percent  in  2003-04.  Figure  1.  page  17, 
shows  expected  trends  in  enrollment  by  grade  level. 

Statewide  elementary  school  enrollment,  which 
has  been  increasing  substantially  in  recent  years,  will 
grow  slowly  during  the  next  few  years  and  then  will 
decrease.  Enrollment  in  grades  K  through  3  will  peak 
in  1998-99,  while  enrollment  in  grades  4  through  6 
will  peak  in  2002-03.  In  the  meantime,  enrollment  in 
grades  7  through  12  will  continue  to  grow  substan- 
tially. By  school  year  2003-04,  enrollment  in  grades  7 
through  9  will.be  21  percent  higher  than  in  1993-94, 
and  enrollment  in  grades  10  through  12  will  be  almost 
18  percent  higher  than  in  1993-94. 


From  1993-94  to  1998-99,  97  of  the  119  school 
units  (82  percent)  will  experience  some  increase  in  to- 
tal enrollment  (see  Table  1).  However,  only  25  units 
can  expect  increases  of  10  percent  or  more,  and  only  3 
units  can  expect  increases  of  20  percent  or  more.  Total 
enrollment  of  22  units  will  decline  over  this  period, 
but  only  5  of  those  units  will  experience  declines  of  10 
percent  or  more. 

Table  1 

Percentage  Change  in  Actual  and  Projected 

Average  Daily  Membership  (ADM)  in 

119  North  Carolina  School  Units 


The  author  is  an  Institute  of  Government  faculty  member  who  spe- 
cializes in  public  finance. 

1.  The  projections  analyzed  here  were  made  by  Evan  Sun  of  the 
N.C.  Department  of  Public  Instruction. 
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TUAL 
nber  of 
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Number  of  School  Units  whose  ADIVI  is 

Scho 
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Projected  to  Change,  by 

'  Grade  Level 

who: 

Amountof  Chani 

gedfron- 
J-90to 

1  199 

3-9410  1998-99 

1993-94  to  20( 

)3-4 

Change  in     198i 

ADM(%)        1993-94 

K-6 

7-9 

10-12 

K-12 

K-6 

1 

7-9 

17 

10-12 

15 

K-12 

30%  or  more 

0 

0 

1 

4 

0 

4 

20%  to  30% 

2 

3 

6 

6 

3 

5 

22 

16 

10 

10%  to  20% 

6 

37 

21 

21 

22 

27 

26 

22 

39 

5%  to  10% 

26 

29 

24 

19 

39 

31 

20 

7 

17 

0%  to  5% 

36 

36 

21 

27 

33 

26 

15 

24 

25 

0%  to  -5% 

40 

10 

17 

25 

17 

20 

8 

12 

15 

-5%  to -10% 

9 

4 

18 

10 

5 

4 

6 

9 

5 

-10%  to -20% 

0 

0 

10 

7 

0 

5 

5 

10 

4 

-20%  or  more 

0 

0 
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0 

0 

0 

0 

4 

0 

Summary  of  Change 

Units  with 

Change  in  ADM 

Increase 

(number  of  units) 

70 

105 

73 

77 

97 

90 

100 

84 

95 

(percentage) 

59 

88 

61 

65 

82 

76 

84 

71 

80 

Decrease 

(number  of  units)  49 

14 

46 

42 

22 

29 

19 

35 

24 

(percentage) 

41 

12 

39 

35 

18 

24 

16 

29 

20 

Calculated  from  projections  made  by  the  N.C.  Department  of  Pub- 
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Figure  1 

North  Carolina  Public  School  Enrollment  by  Average  Daily  Membership  (ADM) 

1989-90  to  1993-94  (Actual)  and  1994-95  to  2003-4  (Projected) 
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Table  2 

Actual  and  Projected  Percentage  Change  in 

Average  Daily  Membership  (ADM)  in  119  North  Carolina  School  Units 


Actual 

Projected  Change  in  ADM  by  Grade  Level  (%) 

Actual 

Projected  Change  In  ADM  by  Grade  Level  (%) 

Change  in 

Change  in 

Total  ADM 

1993-94  to  1998-99 

1 

993-94  to  2003-4 

Total  ADM 

1993-9410  1998-99 

1993-94  to  2003-4 

1989-90  to 

1989-90  to 

nn 

1993-94  (%) 

K-6 

9.9 

7-9 

13.0 

0-12 

10.4 

K-12 

10.9 

K-6 

6.9 

7-9 

27.6 

10-12 

27.0 

K-12 

15.6 

Unit 

Catawba 

1993-94 (%) 

4.1 

K-6 

14.2 

7-9 

9.4 

0-12 

10.3 

K-12 

12.3 

K-6 

13.3 

7-9 

30.4 

0-12 

21.6 

K-12 

amance 

6.2 

18.8 

uriington 

0.5 

9.2 

17.2 

■3.3 

8.6 

6.1 

30.6 

9.0 

12.0 

Hickory 

1.5 

9.9 

6.4 

9.1 

8.9 

9.2 

20.7 

21.4 

14.1 

exander 

-0.7 

3.8 

5.1 

13.0 

5.8 

6.8 

7.8 

14.9 

8.5 

Newton- 

eghany 

-7.9 

1.7 

-10.1 

1.6 

■1.4 

0.7 

-5.7 

-16.6 

■4.8 

Conover 

-4.3 

4.0 

-13.2 

■1.8 

-1.3 

2.1 

-3.0 

-10.0 

■1.4 

son 

-7.9 

7.7 

■13.7 

-10.9 

-1.5 

10.1 

-2.3 

-14.1 

1.9 

Chatham 

7.1 

10.7 

10.0 

10.1 

10.4 

5.8 

26.8 

27.5 

14.6 

he 

•4.8 

1.7 

-11.1 

-0.4 

-2.0 

-2.2 

-5.8 

-13.2 

-5.3 

Cherokee 

-3.7 

5.1 

2.7 

-1.8 

3.0 

9.0 

3.9 

1.3 

6.1 

ery 

-3.5 

-3.9 

-5.6 

3.0 

-2,9 

-3.8 

-9.1 

-6.8 

-5.6 

Chowan 

3.0 

2.2 

8.7 

0.6 

3.4 

-0.1 

8.6 

1.7 

2.3 

^auforl 

0.6 

4.5 

-7.9 

-11.5 

-2.0 

2.7 

-3.7 

-13.0 

-2.2 

Clay 

■1.5 

-8.4 

-3.3 

5.8 

-4.0 

-13.1 

-12.6 

■10.9 

-12.5 

>rtie 

-5.5 

-3.2 

3.7 

7.0 

0.5 

-10.6 

5.3 

4.1 

-3.7 

Cleveland 

1.8 

13.6 

0.1 

2.4 

8.2 

11.6 

24.7 

7.7 

14.0 

aden 

-7.4 

3.4 

-9.4 

-3.0 

-1.0 

4.5 

-0.5 

-10.3 

0.4 

Kings 

unswick 

4.0 

5.9 

11.2 

6.2 

7.4 

9.2 

18.3 

12.7 

12.1 

Mountain 

2.0 

15.7 

-1.1 

3.2 

9.3 

14.7 

25.1 

9.7 

16.3 

ncombe 

6.8 

10.0 

9.5 

13.6 

10.6 

7.7 

25.4 

30.0 

16.1 

Shelby 

-4.3 

14.6 

-6.7 

-4.0 

6.1 

12.9 

18.1 

4.0 

12.2 

sheville 

-2.1 

7.3 

■8.4 

-1.3 

2.6 

5.7 

1.8 

4.1 

4.9 

Columbus 

-3.7 

-1.5 

-6.9 

16.8 

0.3 

-4.2 

-7.1 

10,2 

-2.4 

rke 

4.7 

13.1 

2.6 

4.1 

9.0 

12.0 

22.2 

15.9 

15.2 

Whiteville 

0.4 

1.3 

5.9 

-5.5 

1.3 

-0.8 

8.6 

■1.8 

1.3 

ibarrus 

16.9 

14.0 

26.2 

26.4 

18.9 

14.0 

46.5 

52.1 

28.2 

Craven 

1.1 

0.4 

1.4 

11.8 

3.0 

0.8 

1.8 

14.2 

3.7 

annapolis 

-5.2 

1.4 

■7.7 

-2.1 

-1.2 

1.8 

-2.1 

-4.0 

0.1 

Cumberland       10.3 

4.8 

19.6 

12.2 

9.5 

6.7 

20.1 

29.0 

13.7 

aldwell 

1.2 

7.7 

-4.5 

-4.2 

2.9 

7.4 

7.4 

0.0 

6.3 

Curntuck 

15.8 

10.9 

7.3 

15.9 

10.9 

0.5 

27.8 

31.7 

12.9 

amden 

4.9 

8.2 

16.6 

19.9 

12.5 

-2.3 

30.4 

37.5 

13.9 

Dare 

18.2 

9.6 

23.7 

33.4 

16.9 

5.4 

39.7 

54.5 

21.6 

Irleret 

3.0 

-1.1 

2.2 

4.3 

1.0 

■2.8 

1.3 

1.5 

-0.7 

Davidson 

4.7 

8.2 

5.6 

8.3 

7.6 

6.6 

15.7 

14.5 

10.3 

aswell 

-5.6 

5.1 

3.2 

0.0 

3.7 

■1.5 

15.0 

3.1 

3.4 

Lexington 

-1.8 

■2.7 

12,5 

2.7 

2.2 

-4.4 

6.6 

4.2 

0.2 

Continued  on  next  page 
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Table  2— continued 

Winter  1995 

Actual 

Projected  Change  in  ADIVI  by  Grade  Level  (%) 

Actual 

Projected  Change  in  ADM  by  Grade  Level  (% 

) 

Change  in 

Change  in 

Tc 

ital  ADM 
89-90  to 

1993-94  tc 

) 1998-99 

1993-94  to  2003-4 

Total  ADM 
1989-90  to 

1993-94  to  1998-99 

1993-94  to  2003-4 

19 

Unit            1 993-94  (%) 

K-6 

9.7 

7-9  10-12 

4.3  -14.7 

K-12 

4.6 

K-6 

7.5 

7-9  1 

12.4 

10-12 

-1.4 

K-12 

7.6 

Unit            1993-94  {%) 

K-6 

1.4 

7-9  1 

10.5 

0-12 

28.1 

K-12 

8.2 

K-6 

-0.6 

7-9  10-12 

10.4    31.2 

K-1 

Thomasville 

-2.3 

Onslow 

8.4 

7 

Davie 

0.8 

8.7 

8.5 

-2.0 

6.6 

8.8 

20.7 

4.4 

10.9 

Orange 

7.2 

10.5 

6.3 

7.4 

9.0 

8,6 

19.1 

19.6 

13 

Duplin 

0.6 

7.9 

6.2 

1.5 

6.4 

5.5 

15.9 

10.7 

9.0 

Chapel  Hill- 

Durham 

3.6 

10.2 

-0.2 

-0.4 

6.0 

12.1 

13.4 

2.5 

10.8 

Carrboro 

24.1 

17.5 

23.9 

38.8 

22.6 

16.5 

49.1 

78.2 

35 

Edgecombe 

-2.1 

4.2 

-8.6 

-9.9 

-1.6 

1.7 

-0.9 

-10.4 

-1.1 

Pamlico 

5.8 

-4.4 

-1.2 

-3.2 

-2.7 

-17.5 

5.6 

-10.7 

-9 

Forsyth 

1.7 

8.1 

11.2 

7.9 

8.8 

6.3 

22.1 

20.0 

12.5 

Pasquotank 

11.1 

2.4 

10.5 

24.2 

7.8 

-3.3 

15.8 

34.5 

7 

Franklin 

6.5 

12.6 

12.9 

15.6 

13.2 

14.7 

31.2 

30.7 

21.4 

Pender 

5.4 

17.8 

8.1 

16.7 

15.2 

22.4 

36.1 

23.2 

26 

Gaston 

-4.1 

5.3 

-1.0 

-1.8 

2.8 

2.6 

7.4 

-0.9 

3.4 

Perquimans 

5.5 

-9.0 

-6.8 

5.5 

-5.5 

-11.6 

-18.2 

3.7 

-10 

Gates 

8.7 

4.4 

22.6 

38.6 

14.6 

-3.6 

31.0 

46.9 

13.5 

Person 

0.1 

15.0 

2.3 

-5.2 

7.7 

14.8 

20.4 

7.2 

14 

Graham 

-4.5 

-0.3 

-15.0 

-12.8 

-6.6 

-4.0 

-12.0 

-20.2 

-9.4 

Pitt 

6.9 

12.1 

6,1 

11.3 

10.3 

12.7 

20.9 

21.1 

16 

Granville 

4.4 

13.9 

2.2 

4.0 

9.2 

10.3 

19.9 

20.1 

14.4 

Polk 

3.6 

6.7 

3.5 

-0.3 

4.7 

3.3 

12.8 

5.6 

6 

Greene 

-2.9 

0.6 

9.8 

9.0 

5.1 

0.3 

10.2 

-2.1 

2.8 

Randolph 

6.2 

14.7 

12.6 

7.8 

13.1 

13.4 

32.0 

26.1 

20 

Guilford 

4.1 

11.1 

4.6 

6.3 

8.6 

11.8 

18.1 

17.4 

14.2 

Asheboro 

9.1 

10.5 

12.9 

3.5 

10.1 

8.8 

28.2 

22.4 

15 

Halifax 

-4.4 

4.5 

-6.7 

7.0 

2.1 

5.3 

0.2 

0.4 

3.3 

Richmond 

-3.4 

10.6 

-11.0 

-1.9 

2.9 

15.2 

6.5 

-7.5 

8 

Roanoke  Rapids  5.4 

10.8 

4.0 

3.0 

7.8 

11.3 

21.5 

8.6 

13.1 

Robeson 

-2.1 

8.2 

-2.5 

-4.1 

3.4 

8.4 

8.6 

-0.6 

6 

Weldon 

-1.0 

4.1 

-14.6 

21.0 

1.6 

2.7 

-5.1 

13.0 

2.2 

Rockingham 

-1.5 

6.9 

3.3 

-4.6 

3.9 

4.1 

14.3 

2.5 

6 

Harnett 

7.6 

17.1 

23.9 

10.8 

17.2 

19.3 

46.4 

35.9 

27.7 

Rowan- 

Haywood 

-1.9 

7.7 

9.9 

-3.1 

6.1 

6.3 

19.2 

4.4 

8.9 

Salisbury 

7.8 

10.3 

10.4 

18.1 

11.7 

8.4 

25.3 

33.8 

17 

Henderson 

2.9 

10.0 

6.6 

4.3 

8.1 

11.2 

20.0 

12.5 

13.6 

Rutherford 

-0.7 

8.8 

-5.4 

-0.1 

3.6 

9.1 

8.2 

1.6 

7 

Hertford 

0.9 

-4.0 

9.5 

2.2 

0.6 

-9.0 

6.3 

2.6 

-2.9 

Sampson 

2.0 

20.8 

-0.4 

-2.5 

10.6 

24.4 

28.0 

6.3 

21 

Hoke 

8.8 

8.2 

12.4 

8.4 

9.1 

6.8 

20.8 

19.3 

11.9 

Clinton 

-10.0 

0,8 

-19.0 

-11.4 

-6.0 

1.4 

-18.7 

■20.0 

-7 

Hyde 

-8.6 

2.3 

-22.7 

-9.6 

-6.3 

-8.6 

-6.1 

-26.9 

-11.7 

Scotland 

-3.8 

7.1 

-4.3 

0.2 

3.2 

5.8 

6.9 

-2.0 

4 

Iredell 

-0.9 

15.3 

-0.8 

7.1 

9.9 

15.4 

21.2 

11.0 

16.0 

Stanly 

4.2 

7.7 

6.9 

13.4 

8.6 

4.6 

19.0 

19.4 

10 

Mooresville 

29.6 

18.8 

47.9 

21.2 

25.8 

19.5 

74.3 

62.9 

39.9 

Albemarle 

3.5 

0.6 

3.9 

2.8 

2.1 

-1.7 

7.5 

13.7 

3 

Jackson 

-4.1 

3.3 

-5.3 

0.3 

0.5 

3.8 

3.0 

-7.9 

1.3 

Stokes 

0.2 

4.5 

12.2 

8.2 

7.0 

4.5 

16.0 

14.1 

9 

Johnston 

6.4 

22.5 

18.7 

3.6 

18.0 

27.9 

49.2 

24.6 

31.8 

Surry 

-0.6 

15.2 

-4.2 

-3.1 

6.4 

14.2 

19.4 

0.0 

12 

Jones 

-1.8 

1.3 

-6.3 

-8.8 

-1.9 

-2.7 

6.0 

-15.7 

-2.8 

Elkin 

3.9 

2.2 

-6.9 

30.2 

5.0 

-0.7 

0.7 

17.7 

3 

Lee 

5.2 

7.2 

9.1 

9.8 

8.1 

9.8 

17.9 

17.0 

12.8 

Mount  Airy 

-2.4 

12.5 

-4.8 

-5,6 

5.0 

13.2 

14.9 

-5.9 

10 

Lenoir 

-5.6 

0.9 

-5.8 

0.5 

-0.6 

4.2 

-4.5 

-8.9 

-0.3 

Swain 

4.0 

13.9 

-4.2 

-5.4 

5.1 

5.4 

16.0 

4.5 

7 

Lincoln 

3.5 

10.0 

5.9 

4.1 

8.0 

6.6 

20.8 

13.2 

11.2 

Transylvania 

-0.5 

1.6 

4.6 

2.0 

2.6 

-1.1 

10.2 

4.2 

2 

Macon 

6.5 

1.9 

5.1 

17.9 

5.7 

6.2 

6.3 

15.0 

7.8 

Tyrrell 

-1.1 

3.9 

5.1 

14.3 

6.3 

-3.9 

5.6 

25.3 

4 

Madison 

-1.7 

7.7 

-13.0 

-11.4 

-1.8 

2.8 

2.0 

-16.1 

-1.5 

Union 

8.8 

19.0 

12.1 

7.6 

15.3 

26.9 

38.9 

25.2 

29 

Martin 

0.3 

3.9 

-1.7 

-3.1 

1.3 

2.5 

4.2 

-0.2 

2.5 

Vance 

-3.1 

16.7 

-8.2 

-14.6 

5.1 

18.8 

12.5 

-7.4 

12 

McDowell 

-4.0 

3.9 

-5.1 

2.3 

1.4 

3.2 

6.6 

-1.2 

3.2 

Wake 

17.3 

24.3 

29.5 

22.8 

24.6 

33.1 

64.5 

59.3 

43 

Mecklenburg 

8.7 

16.5 

14.0 

18.2 

16.3 

18.3 

38.3 

36.0 

25.9 

Warren 

1.1 

4.2 

-5.3 

-9.1 

-0.9 

-0.9 

0.9 

-2.8 

-0 

Mitchell 

2.1 

-2.2 

4.8 

4.8 

0.8 

-4.3 

2.5 

2.7 

-1.4 

Washington 

-3.2 

-5.8 

-15.5 

-9.5 

-9.0 

-10.5 

-16.7 

-25.2 

-15 

Montgomery 

-3.2 

6.0 

-5.0 

-4.3 

1.2 

4.5 

2.3 

-9.4 

1.3 

Watauga 

7.1 

-5.2 

9.7 

10.5 

1.6 

-9.6 

1.4 

17.3 

-1 

Moore 

5.7 

9.0 

5.9 

10.2 

8.7 

9.7 

17.6 

22.1 

14.1 

Wayne 

1.6 

2.9 

2.2 

2.0 

2.7 

0.4 

7.3 

3.6 

2 

Nash- 

Wilkes 

-4.2 

1.5 

-4.6 

-2.0 

-0.7 

3.5 

-3.6 

-5.1 

0 

Rocky  Mount 

2.9 

12.0 

1.0 

-5.6 

6.2 

11.6 

18.1 

4.0 

11.6 

Wilson 

-2.1 

2.4 

4.8 

1.6 

3.2 

4.4 

9.8 

-0.8 

5 

New  Hanover 

6.9 

11.9 

10.7 

5.1 

10.3 

17.3 

23.9 

18.6 

18.9 

Yadkin 

5.8 

16.5 

10.7 

5.4 

13.0 

20.0 

31.4 

23.7 

23 

Northampton 

-4.0 

-1.6 

1.7 

2.0 

-0.1 

-6.2 

4.4 

-4.9 

-3.2 

Yancey 

-2.6 

3.7 

-0.8 

-1.7 

1.5 

4.6 

4.0 

2.1 

4 

During  the  longer  period  1993-94  to  2003-04, 
about  the  same  number  of  units  (95,  or  80  percent)  can 
expect  increased  total  enrollment,  but  more  units  will 
see  substantial  growth.  Fifty-three  units  (45  percent)  can 
expect  increases  of  10  percent  or  more,  and  14  units 
can  expect  increases  of  20  percent  or  more.  Total  en- 
rollment will  decrease  in  24  units  (20  percent),  but 
these  decreases  will  exceed  10  percent  only  in  4  units. 

Over  this  longer  period,  enrollment  increases  will 
be  especially  large  in  many  units  in  grades  7  through 


9  and  grades  10  through  12.  In  65  units  (55  percent),  en- 
rollment in  grades  7  through  9  will  increase  10  percent 
or  more,  and  in  53  units  (45  percent),  enrollment  in 
grades  10  through  12  will  increase  by  10  percent  or 
more.  On  the  other  hand,  a  few  units  will  see  substantial 
enrollment  decreases  in  grades  7  through  12.  For  ex- 
ample, enrollment  will  fall  in  14  units  (12  percent)  in 
grades  10  through  12  by  10  percent  or  more. 

Table  2  shows  projected  changes  for  each  of  the 
1 19  school  units  by  grade  level.  ■ 
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University's  race-based  schol- 
arship program  unconstitu- 
tional. Podberesky  v.  Kirwan. 
38F.3d  147(4thCir.  1994). 

Facts:  The  University  of 
Maryland  at  College  Park  main- 
tained the  merit-based  Banneker 
scholarship  program  for  which 
only  black  students  were  eli- 
gible. The  university  also  main- 
tained another  merit  scholarship 
program  open  to  all  students.  Daniel  Podberesky  is  a 
Hi.spanic  student,  academically  and  otherwise  qualified 
for  a  scholarship  under  the  Banneker  program,  except 
that  he  is  not  black.  Podberesky 's  academic  credentials 
fell  just  short  of  making  him  eligible  for  the  university's 
other  merit  scholarship  program. 

Podberesky  brought  suit  in  the  United  States  Dis- 
trict Court  in  Maryland,  charging  that  the  Banneker 
program  violated  the  Equal  Protection  Clause  of  the 
United  States  Constitution.  Both  the  university  and 
Podberesky  moved  for  summary  judgment;  that  is,  each 
side  asked  the  court  to  rule  in  its  favor  without  a  trial. 
The  court  ruled  in  the  university's  favor,  dismissing 
Podberesky" s  claim.  Podberesky  appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals 
held  that  the  scholarship  program  violates  the  Equal 
Protection  Clause.  It  vacated  the  district  court's  grant 
of  summary  judgment  for  the  university  and  ordered 


Robert  P.  Joyce  is  an  Institute  of  Government  faculty  member  who 
specializes  in  school  law.  Ingrid  Johansen,  a  graduate  of  the  University  of 
Michigan  Law  School,  is  a  research  associate  at  the  Institute  of  Govern- 
ment. 


the  district  court  to  grant  Podberesky's  motion  for  sum- 
mary judgment.  The  court  of  appeals  also  ordered  the 
university  to  review  Podberesky's  application  to  the 
Banneker  program  without  enforcing  the  qualification 
that  the  applicant  be  black. 

Programs  involving  overtly  racial  qualifications — 
like  the  Banneker  program — are  presumptively  uncon- 
stitutional and  are  subject  to  strict  judicial  scrutiny,  the 
court  began.  Under  such  scrutiny,  the  program  could  be 
justified  only  by  the  university  showing  that  sufficient 
present  effects  of  the  university's  past  discrimination 
still  exist.  If  the  university  makes  this  showing,  it  also  is 
required  to  show  that  the  program  it  designed  is  narrow- 
ly tailored  to  remedy  those  present  effects.  Here,  the  ap- 
peals court  held,  the  university  failed  in  both  respects. 

Insujficient  showing  of  present  effects  of  prior  dis- 
crimination. The  district  court  had  found  the  following 
evidence  of  past  discrimination  still  existing  at  the  uni- 
versity: ( 1)  the  university  has  a  poor  reputation  within 
the  black  community;  (2)  black  students  are  under- 
represented  in  the  student  population;  (3)  black  stu- 
dents who  enroll  at  the  university  have  high  dropout 
rates  and  low  graduation  rates;  and  (4)  the  campus  at- 
mosphere is  perceived  as  being  hostile  to  black  stu- 
dents. The  lower  court  believed  that  the  Banneker 
program,  as  an  effective  tool  to  recruit  high-achieving 
black  students,  was  narrowly  tailored  to  remedy  the 
above  effects  of  past  discrimination. 

But  the  court  of  appeals  rejected  the  lower  court's 
findings.  First,  the  court  of  appeals  found  that  the 
university's  poor  standing  within  the  black  community 
was  a  result  of  the  widespread  knowledge  that  until 
1970,  the  university  had  been  a  segregated  institution. 
The  court  reasoned  that  knowledge  of,  and  reaction  to, 
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mere  historical  fact  is  insufficient  to  justify  race-based 
remedies. 

Second,  the  court  found  that  the  hostile  campus 
atmosphere  was  more  indicative  of  present  societal,  not 
past,  discrimination,  and  was  therefore  not  remediable 
by  race-based  classifications. 

Third,  the  lower  court  erred  in  citing  statistics  re- 
garding present  underrepresentation  and  low  retention 
as  being  caused  by  prior  discrimination;  many  other 
factors  may  explain  such  statistics. 

The  program  was  not  "narrowly  tailored.  "  The 
court  of  appeals  found  that  the  Banneker  program  was 
not  narrowly  tailored  to  remedy  the  problems  of 
underrepresentation  and  low  retention/graduation. 

Because  it  attracted  only  high-achieving  black 
students,  the  Banneker  program  addressed  past  dis- 
crimination only  insofar  as  these  students  are  able  to 
attract  other  black  students  of  various  caliber.  In  addi- 
tion. Banneker  scholarships  were  given  to  black  non- 
residents of  Maryland,  which  did  not  address  the 
problem  complained  about  by  the  university — that  not 
enough  qualified  black  Maryland  residents  attend  the 
university.  Finally,  the  court  found  that  in  assessing 
the  underrepresentation  issue,  the  lower  court  had  ig- 
nored nonracial  reasons  black  students  did  not  attend, 
or  remain  at.  the  university  {e.g..  economics,  desire  to 
go  to  a  predominantly  black  institution).  The  univer- 
sity, concluded  the  court,  should  have  tried  race-neutral 
solutions  to  boost  its  black  student  enrollment  fig- 
ures.— Ingrid  Johansen 

[Editor's  note:  In  this  decision,  the  Fourth  Cir- 
cuit Court  of  Appeals  held  that  under  strict  scrutiny, 
the  university  was  required  to  show  that  there  were 
sufficient  present  effects  of  the  university's  past  dis- 
crimination to  justify  the  operation  of  a  race-based 
scholarship  program.  Only  such  a  showing  could  jus- 
tify the  program.  In  the  Hopwood  case  summarized 
below  under  "Other  Cases."  a  different  court,  ruling 
on  the  constitutionality  of  race-based  admissions  de- 
cisions by  a  university  law  school,  held  that  there 
are  two  possible  justifications  under  strict  scrutiny: 
(1)  remedying  the  present  effects  of  past  discrimina- 
tion— the  justification  cited  in  the  Podberesky  case; 
and  (2)  achieving  the  benefits  of  a  diverse  student 
body.  The  Podberesky  court  did  not  appear  to  recog- 
nize this  second  justification.] 

Prior  finding  of  equal  protection  violation  prevents 
curative  statute  from  justifying  dismissal  of  lawsuit 
seeking  to  nullify  Durham  school  merger.  Cannon  v. 

North  Carolina  State  Board  of  Education, N.C.  App. 

,451S.E.2d302(1994). 


Facts:  In  February  1992  Hazard  Cannon  and  oth- 
ers filed  a  lawsuit  to  nullify  the  merger  of  the  Durham 
(N.C.)  city  and  county  school  systems.  The  trial  court 
judge  ruled  in  favor  of  the  plaintiffs,  holding  that  the 
merger  violated  several  state  statutes  and  several  pro- 
visions of  the  state  constitution.  The  constitutional  pro- 
visions violated  were  Article  II,  Section  1  (the  merger 
provisions  amounted  to  an  unconstitutional  delegation 
of  legislative  authority).  Article  IX  (requires  a  uniform 
system  of  schools),  and  Article  I,  Section  19  (guaran- 
tees the  equal  protection  of  the  laws). 

The  defendants  appealed  and  the  state  supreme 
court  agreed  to  hear  the  case  directly.  Before  it  could 
be  heard,  however,  the  North  Carolina  General  Assem- 
bly passed  Chapter  767  of  the  Session  Laws  of  1991, 
which  by  its  express  terms  ratified  all  mergers  of 
school  systems  accomplished  between  June  9,  1969, 
and  May  26.  1992  (a  period  that  included  the  Durham 
merger),  and  which  by  its  express  terms  provided  that 
all  such  mergers  are  to  be  "considered  to  have  been 
adopted  by  act  of  the  General  Assembly."  The  supreme 
court  remanded  the  matter  to  the  trial  court  for  recon- 
sideration in  light  of  this  new  law,  and  the  trial  court 
held  that  the  new  law  rendered  the  lawsuit  moot  and 
dismissed  it.  The  plaintiffs  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals 
held  that  the  trial  court  erred  in  dismissing  the  lawsuit 
as  moot.  The  intervening  new  law  passed  by  the  Gen- 
eral Assembly  cured  some,  but  not  all,  of  the  problems 
originally  found  by  the  trial  court,  the  appeals  court 
held.  It  cured  the  problems  of  statutory  violation  (be- 
cause it  cured  any  statutory  defects),  of  improper  leg- 
islative delegation  (by  making  clear  that  the  mergers 
were  to  be  considered  acts  of  the  General  Assembly), 
and  of  uniformity  of  the  educational  system.  But  it  did 
not  cure  the  problem  found  by  the  trial  court  of  viola- 
tion of  the  equal  protection  of  the  laws.  Because  that 
finding  was  not  disposed  of  by  the  supreme  court,  it 
remains  the  ruling  of  the  case  and  prevents  the  dis- 
missal of  the  action  as  moot. — Robert  P.  Joyce 

Teacher's  decade-old  conviction  for  assault  with  a 
deadly  weapon  bears  a  reasonable  and  adverse  rela- 
tion to  his  continuing  ability  to  perform  his  profes- 
sional functions  and  justifies  revocation  of  his 
teaching  certificate.  Hogwood  v.  North  Carolina  De- 
partment of  Public  Instruction,  94  EDC  0653  (Office  of 
Administrative  Hearings.  Oct.  20.  1994).  Recommended 
Decision. 

Facts:  Wayne  Hogwood  was  initially  certified  to 
teach  in  1978.  In  1981  he  was  convicted  of  assaulting 
his  then-girlfriend  with  a  handgun,  inflicting  serious 
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injury.  The  Warren  County  (N.C.)  school  system  hired 
Hogwood  as  a  probationary  teacher  in  1991  without 
asking,  and  without  being  told,  about  any  criminal  con- 
victions. Hogwood  resigned  his  position  with  the  War- 
ren schools  at  the  end  of  the  1 994  school  term,  after  the 
Charlotte  (N.C.)  Observer  ran  an  article  on  teachers 
convicted  of  crimes  that  included  information  about  his 
conviction. 

In  the  Office  of  Administrative  Hearings  (OAH), 
Hogwood  challenged  the  decision  of  the  North  Caro- 
lina Department  of  Public  Instruction  (DPI)  to  revoke 
his  teaching  certificate. 

Holding:  The  OAH  upheld  the  decision  to  revoke 
Hogwood's  certificate.  His  1981  conviction  for  assault 
with  a  deadly  weapon  inflicting  serious  injury  consti- 
tutes a  ground  for  revocation  under  the  North  Carolina 
Administrative  Code  (NCAC). 

Title  16,  Section  6C.03 12(a)(3),  of  the  NCAC 
provides  that  the  State  Board  of  Education  may  revoke 
a  teacher's  certificate  for  conviction  of  a  crime  as  long 
as  that  crime  bears  a  reasonable  and  adverse  relation  to 
the  teacher's  continuing  ability  to  perform  his  or  her 
professional  functions  in  an  effective  manner. 

The  recent  North  Carolina  Court  of  Appeals  de- 
cision in  Eury  v.  North  Carolina  Employment  Security 
I  Commission,  115  N.C.  App.  590.  446  S.E.2d  383 
(1994),  gives  guidance  to  determining  whether  a  rea- 
sonable relationship  exists  between  an  employee's 
prior  conviction  and  the  ability  to  perform  his  or  her 
job.  That  case  says  that  several  factors  may  be  consid- 
ered, and  the  two  most  important  factors  for 
Hogwood's  case  are  (1)  the  relationship  between  the 
type  of  work  performed  by  the  employee  and  the  type 
of  criminal  conduct  committed,  and  (2)  the  degree  to 
which  the  conduct  may  affect  the  employer's  goodwill 
and  interests. 

The  OAH  found  that  today's  parents  worry  not 
only  about  bullies  punching  their  children,  but  also 
about  their  children  being  randomly  shot  and  killed.  Be- 
cause parents  trust  public  schools  to  protect  their  chil- 
dren from  violence,  certifying  teachers  who  have  been 
convicted  of  assault  with  a  deadly  weapon — especially  a 
handgun — would  cause  parents  and  the  general  public 
to  believe  that  the  DPI  '"scoffs"  at  and  contributes  to  the 
problem  of  violence  in  schools. 

This  detrimental  effect  on  the  goodwill  and  inter- 
ests of  the  DPI  would  interfere  with  the  effective  op- 
eration of  a  public  school  system  and  therefore 
.  establishes  a  relationship  between  Hogwood's  crime 
'  and  the  performance  of  his  professional  duties  suffi- 
ciently adverse  to  warrant  revocation  of  his  teaching 
certificate. — I.J. 


State  delegation  of  police  power  to  Campbell  Univer- 
sity, a  religious  institution,  violated  the  Establishment 

Clause.  State  v.  Pendleton,  N.C.  App. ,  451 

S.E.2d  274  (1994). 

Facts:  Chapter  74A  of  the  North  Carolina  General 
Statutes  (hereinafter  G.S.)  allowed  the  attorney  general, 
at  the  request  of  a  state  or  private  educational  institu- 
tion, to  commission  police  officers  to  serve  the 
institution's  campus.  Police  officers  so  commissioned 
possessed  powers  similar  to  those  of  municipal  and 
county  law  enforcement  officers.  Campbell  University, 
a  Baptist  institution,  employed  a  police  force  commis- 
sioned by  the  attorney  general. 

On  April  12,  1991,  Alan  Pendleton  was  arrested 
by  an  officer  of  the  Campbell  University  police  force 
for  driving  while  impaired.  Convicted  of  the  charge  in 
district  court,  Pendleton  appealed  to  state  superior 
court,  arguing  that  the  charge  against  him  should  be 
dismissed  because  Chapter  74A  violated  the  Establish- 
ment Clause.  The  court  found  that  Chapter  74A  imper- 
missibly delegated  state  authority  for  policing  to  a 
religious  institution;  Pendleton's  anest  and  evidence 
obtained  incident  to  it  were  therefore  invalid,  and  the 
charge  against  him  was  dismissed. 

The  state  appealed  the  superior  court's  ruling,  and 
the  court  of  appeals  reversed,  finding  that  Chapter  74A 
was  constitutional.  Pendleton  appealed  to  the  state  su- 
preme court. 

Holding:  The  supreme  court  reversed  the  court  of 
appeals  and  reinstated  the  superior  court  order  dismiss- 
ing the  charges  against  Pendleton. 

Under  the  Lemon  test,  set  out  by  the  United  States 
Supreme  Court  in  1971,  a  state  practice  violates  the 
Establishment  Clause  if  it  fosters  excessive  government 
entanglement  with  religion.  Excessive  entanglement  is 
shown  where  a  state  delegates  important  discretionary 
governmental  power  to  a  religious  institution. 

Citing  U.S.  Supreme  Court  precedent,  the  state 
supreme  court  observed  that  the  exercise  of  police  au- 
thority involves  a  high  degree  of  judgment  and  discre- 
tion, making  police  power  an  important  discretionary 
governmental  power. 

The  court  next  reviewed  the  findings  of  fact  that 
led  the  superior  court  to  conclude  that  Campbell 
University's  religious  purpose  was  inextricably  inter- 
twined with  its  educational  mission.  Given  Campbell's 
explicit  mission  to  provide  students  with  the  option  of 
a  Christian  worldview  and  to  affirm  that  all  truth  finds 
its  unity  in  the  mind  of  Christ,  and  the  involvement  of 
the  Baptist  State  Convention  in  choosing  Campbell's 
governing  body,  the  supreme  court  found  no  error  in 
the  superior  court's  conclusion. 
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On  the  basis  of  the  above,  the  court  concluded  that 
Chapter  74A  excessively  entangled  the  government 
with  religion  and  thus  violated  the  Establishment 
Clause.— /.y. 

Legislation  transferring  responsibility  for  enforce- 
ment of  local  health  codes  on  school  board  property 
from  the  city  of  New  Bern  to  Craven  County  is  un- 
constitutional. City  of  New  Bern  v.  New  Bern-Craven 

County  Board  of  Education,  N.C.  App. ,  450 

S.E.2d  735  (1994). 

Facts:  G.S.  160A-411  gives  each  city  in  North 
Carolina  responsibility  for  inspecting  buildings  within 
its  jurisdiction  to  determine  compliance  with  building 
and  other  codes  and  provides  that  the  state  commis- 
sioner of  insurance  is  to  arrange  for  inspection  services 
if  a  city  fails  to  do  so.  hi  1986  the  General  Assembly 
passed  legislation  specifically  transferring  the  duty  to 
inspect  New  Bern-Craven  County  School  Board  prop- 
erty and  property  of  Craven  County  Community  Col- 
lege within  the  city  of  New  Bern  from  New  Bern  to 
Craven  County.  No  other  cities  in  the  state  were  sub- 
ject to  such  legislation. 

The  city  filed  suit  in  state  superior  court  against 
the  school  board,  the  community  college  trustees,  and 
others,  seeking  a  ruling  that  the  inspection  legislation 
was  unconstitutional.  The  court  so  found,  but  it  made 
its  judgment  prospective  only  and  also  apportioned  the 
costs  of  the  suit  equally  between  the  parties.  After  the 
North  Carolina  Court  of  Appeals  affirmed  the  trial 
court's  ruling,  defendants  appealed  to  the  North  Caro- 
lina Supreme  Court  seeking  to  overturn  the  unconsti- 
tutionality ruling.  Plaintiffs  requested  that  the  court 
overturn  the  prospectivity  ruling  as  well  as  the  ruling 
apportioning  costs  equally. 

Holding:  The  supreme  court  affirmed  on  all 
counts,  holding  the  legislation  unconstitutional. 

Article  II,  Section  24,  of  the  North  Carolina  Con- 
stitution prohibits  the  General  Assembly  from  enacting 
local  legislation  relating  to  health,  sanitation,  and  the 
abatement  of  nuisances.  Determining  the  constitution- 
ality of  an  enactment  challenged  under  this  section  re- 
quires a  finding  that  the  statute  is  both  local  and  related 
to  one  of  the  prohibited  subject  areas  listed  above.  If 
no  reasonable  grounds  exist  for  singling  out  a  member 
of  a  class  for  special  legislative  attention,  the  enactment 
will  be  deemed  local. 

The  court  found  no  reasonable  grounds  for  singling 
out  the  city  of  New  Bern  for  relief  from  inspection  du- 
ties. The  court  observed  that  the  general  legislation  giv- 
ing inspection  responsibility  to  cities  also  provided  a 
specific  method  for  the  assignment  of  those  duties  when 


not  performed  by  the  cities.  The  court  thus  rejected  the 
defendants"  argument  that  New  Bern's  and  Craven 
County's  inability  to  agree  on  which  entity  would  in- 
spect the  school  board  property  provided  a  rational  basis 
for  the  legislation  here. 

The  court  next  addressed  whether  the  local  legis- 
lation related  to  health,  sanitation,  or  the  abatement  of 
nuisances  and  had  no  trouble  finding  that  the  building 
code  and  other  relevant  regulations  enforced  through 
inspection  evinced  a  specific  intent  to  protect  the  gen- 
eral public's  health. 

Having  found  the  inspection  statute  an  impermis- 
sible shifting  of  local  responsibility  for  enforcement  of 
laws  relating  to  health,  the  court  affirmed  the  ruling 
against  the  county  and  declared  the  legislation  void. 

The  city  fared  no  better,  however.  Stating  that  the 
lower  court  correctly  applied  the  test  for  retroactive 
application  of  a  statute,  the  supreme  court  affirmed  that 
the  defendants'  reasonable  and  good-faith  performance 
of  inspection  duties  under  the  statute  did  not  warrant  a 
retroactive  ruling  on  the  rights  and  liabilities  of  the 
involved  parties.  In  relation  to  the  allocation  of  costs, 
the  court  found  that  because  all  parties  were  vitally 
interested  in  a  court  declaration  clarifying  their  roles  in 
relation  to  inspection,  an  equal  division  of  the  costs 
was  reasonable. — I.J. 

Assistant  superintendent's  defamation  action  against 
superintendent  and  school  board  fails.  Phillips  v. 
Winston-Salem/Forsyth  County  Board  of  Education, 
N.C.  App. ,  450  S.E.2d  753  (1994). 

Facts:  Barbara  Phillips,  an  assistant  superinten- 
dent with  the  Winston-Salem/Forsyth  County  (N.C.) 
school  system  was  a  semifinalist  for  the  position  of 
superintendent,  but  she  was  not  selected.  She  told  the 
man  who  was  selected,  Larry  Coble,  that  his  predeces- 
sor was  engaged  in  serious  misconduct,  including 
burning  down  a  school,  selling  school  furniture  for 
personal  profit,  and  using  a  school  for  sexual  assigna- 
tions. Coble  asked  the  board  to  hire  an  investigator  to 
explore  these  allegations.  The  investigator  uncovered 
nothing. 

A  few  months  later,  the  communications  officer 
for  the  school  system.  Donna  Oldham,  told  Coble  that 
Phillips  had  tried  to  have  Coble's  office  broken  into 
and  searched  for  anything  that  would  embarrass  him, 
and  that  janitors  had  searched  Coble's  trash  for  such 
infomiation  at  Phillips's  request.  Oldhain  then  met  with 
the  editor  of  a  local  newspaper  to  discuss  these  allega- 
tions. The  chairman  of  the  board  also  met  with  the 
editor  and  made  similar  allegations.  The  newspaper 
printed  an  article,  citing  unnamed  sources,  saying  that 
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Phillips  "denied  allegations  that  at  her  direction  she  has 
had  janitors  rummaging  through  the  trash  of  Dr.  Coble 
looking  for  anything  that  might  put  him  in  a  bad  light 
or  that  she  ever  tried  to  have  [his]  office  broken  into 
for  the  purpose  of  getting  information  that  might  put 
him  in  a  compromising  position." 

Just  before  this  article  was  published.  Coble  in- 
formed Phillips  that  he  had  created  a  reorganization 
plan  for  the  system,  eliminating  some  assistant  super- 
intendent positions,  and  that  her  contract  would  not  be 
renewed.  Phillips  sued  Coble  and  the  board  for  defa- 
mation. The  trial  court  judge  dismissed  all  of  Phillips's 
claims  and  she  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals 
upheld  the  dismissal  of  all  the  claims. 

Oldham 's  statements  to  Coble.  The  first  defama- 
tion claim  related  to  Oldham's  statements  to  Coble  re- 
garding Phillips's  conduct.  The  court  of  appeals  held 
that  these  statements,  even  if  they  were  defamatory, 
could  not  support  a  lawsuit,  because  they  were  en- 
titled to  a  qualified  privilege.  That  is.  they  were  made 
(1)  on  a  subject  matter  in  which  Oldham  had  an  inter- 
est or  a  duty,  (2)  to  a  person  having  a  corresponding 
interest  or  duty,  (3)  on  a  privileged  occasion,  and  (4) 
under  circumstances  fairly  warranted  by  the  occasion 
and  the  interest  or  duty.  Here,  Oldham,  as  the  commu- 
nications officer,  had  a  clear  interest  in  reporting  this 
information  to  Coble — since  the  information  was  po- 
tentially very  damaging  to  the  school  system — and 
Coble  had  a  clear  interest  in  receiving  it.  The  private 
meeting  was  a  privileged  occasion  and  the  circum- 
stances warranted  the  communication.  Therefore, 
Oldham  enjoyed  a  qualified  privilege  in  communicat- 
ing the  defamatory  information  to  Coble,  which  could 
be  overcome  only  if  there  was  a  showing  that  she 
acted  with  actual  malice  toward  Phillips.  There  was 
no  such  showing  here. 

Oldham's  statements  to  the  editor.  Oldham's 
statements  to  the  editor  would  not  be  entitled  to  the 
same  qualified  privilege,  however,  and,  if  defamatory, 
might  support  a  lawsuit.  The  testimony  showed  that 
Oldham  had  told  the  editor,  when  asked  about 
Phillips's  behavior,  "'You'd  be  surprised  what  went  on 
around  here.  That's  no  big  deal.  I  told  you  I  don't  want 
to  be  involved  in  this.  Get  your  answers  someplace 
else."  The  court  of  appeals  found  that  the  statements 
were  not  defamatory. 

The  board  chairman 's  statements  to  the  editor. 
Phillips  argued  that  the  board  of  education  was  liable 
to  her  for  its  chairman's  defamatory  statements  about 
her  to  the  editor.  The  court  of  appeals  found  that  it  was 
not.  The  board  was  entitled  to  governmental  immunity. 


which  it  waived  only  to  the  extent  that  it  had  purchased 
liability  insurance.  Its  insurance  covered  damages 
caused  by  its  "agents  or  employees."  That  insurance 
does  not  cover  actions  by  the  chairman,  because  the 
chairman  was  not  an  agent  of  the  board  when  he  was 
talking  with  the  editor.  Therefore,  the  liability  insur- 
ance is  not  applicable  and  the  governmental  immunity 
is  not  waived. — R.P.J. 

Lifelong  resident  of  North  Carolina,  whose  parents 
moved  to  Vermont,  may  be  a  resident  for  tuition  pur- 
poses at  The  University  of  North  Carolina  at  Chapel 
Hill  (UNC-CH).  Fain  v.  State  Residence  Committee  of 
The  University  of  North  Carolina  at  Chapel  Hill,  No. 
9310SC911,  1995N.C.App.  LEXIS  10  (Jan.  3.  1995). 

Facts:  Heather  Fain  applied  for  admission  to 
UNC-CH  and  for  classification  as  a  North  Carolina 
resident  for  tuition  purposes.  She  had  lived  in  Charlotte 
for  her  entire  life  and  resided  there  at  the  time  of  her 
application.  Her  parents  however,  planned  to  move  to 
Vermont  at  the  time  of  her  application  and  did  move 
there  approximately  three  months  later. 

The  Office  of  Undergraduate  Admissions  at  UNC 
denied  Fain's  request  for  resident  status  for  tuition 
purposes.  On  appeal,  both  the  Resident  Status  Commit- 
tee and  the  State  Residence  Committee  upheld  the 
office's  ruling.  Fain  appealed  to  superior  court,  which 
reversed  the  ruling.  The  State  Residence  Committee 
appealed  to  the  North  Carolina  Court  of  Appeals. 

Holding:  The  court  of  appeals  ordered  the  Resi- 
dence Committee  to  rehear  Fain's  case  and  make  a 
residence  determination  based  on  a  correct  understand- 
ing of  the  law,  as  explained  by  the  court  here. 

The  court  stated  that  the  committee's  rejection  of 
Fain's  request  for  resident  status  was  based  on  an  er- 
ror of  law.  The  committee  had  rejected  the  request 
because  of  a  common-law  presumption  that  a  minor's 
domicile  is  the  same  as  that  of  his  or  her  parents.  The 
court  noted,  however,  that  where  the  legislature  has 
enacted  law  governing  a  particular  subject  matter,  that 
law  preempts  the  common  law.  In  this  case,  G.S.  116- 
143.1  set  forth  criteria  to  establish  residency  status  for 
an  applicant  whose  parents  do  not  reside  in-state:  spe- 
cifically, the  statute  provides  that  when  an  applicant  has 
lived  in  the  state  for  five  consecutive  years  prior  to 
enrolling  at  the  university,  the  common-law  presump- 
tion regarding  the  domicile  of  the  applicant's  parents 
does  not  apply. 

Thus  Fain  was  entitled  to  give  evidence  to  the 
effect  that  her  domicile  in  North  Carolina  was  bona 
fide  and  not  of  a  temporary  nature,  without  the  pre- 
sumption operating  against  her. — I.J. 
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Injured  school  cafeteria  worker  is  entitled  to  year- 
round  compensation  for  her  loss  of  earning  capacity 
whether  or  not  jobs  were  available  to  her  during  the 
summer  and  over  school  holidays.  French  v. 
McDowell  County  Schools,  N.C.  Industrial  Commis- 
sion, I.e.  No.  000774  (Aug.  22,  1994). 

Facts:  Bertie  French  was  a  cafeteria  worker  for 
McDowell  County  (N.C.)  Schools  from  August  1982 
until  November  1989,  when  she  was  injured  in  an  on- 
the-job  accident.  She  worked  only  during  the  regular 
school  year  and  received  pay  only  during  these 
months — with  the  exception  of  the  summer  of  1988, 
when  she  worked  as  a  summer  school  cafeteria 
worker,  too. 

When  French  was  injured,  the  school  system 
agreed  to  pay  workers"  compensation  of  $105.97  per 
week,  an  amount  based  on  her  earnings  as  a  cafeteria 
worker  during  the  regular  school  year  and  her  earnings 
as  a  summer  worker  during  1988.  The  system  made 
payments  during  the  regular  school  year  but  did  not  pay 
French  benefits  for  the  summers  of  1990,  1991.  or  1992. 

French  returned  to  the  school  part  time  as  an  after- 
school  child  attendant  in  August  of  1992.  The  system 
then  began  paying  French  benefits  in  the  reduced 
amount  of  $63.48  per  week.  During  ten  days  of  Christ- 
mas vacation  in  1992,  five  days  of  storms  in  March 
1993,  and  five  days  of  spring  break  in  1993,  the  school 
was  closed,  and  the  system  made  no  benefits  payments 
for  these  periods. 

French  brought  the  matter  before  a  deputy  com- 
missioner of  the  North  Carolina  Industrial  Commis- 
sion, and  the  system  was  ordered  to  pay  French 
$105.97  weekly  for  the  summers  of  1990,  1991.  1992, 
and  $63.48  each  for  the  Christmas  vacation  in  1992, 
the  five-day  blizzard  in  March  1993,  and  spring  break 
in  1993.  The  system  applied  for  and  was  granted  re- 
view before  the  full  Industrial  Commission. 

Holding:  The  Industrial  Commission  affirmed  the 
deputy  commissioner's  award,  stating  that  disability 
compensation  is  based  on  wage-earning  capacity,  not 
the  actual  amount  the  claimant  receives.  Therefore, 
regardless  of  whether  the  system  would  have  again 
employed  French  as  a  summer  cafeteria  worker,  or 
whether  the  school  was  open  during  the  other  periods 
in  question,  French  was  entitled  to  full  compensation 
for  those  periods. — /./ 

North  Carolina's  Open  Meetings  Act  provisions  per- 
taining to  closed-session  discussions  between  a  public 
body  and  its  attorney  are  not  limited  to  discussions  of 
potential  or  actual  lawsuits.  Unpublished  Attorney 
General's  Opinion,  October  28,  1994. 


Question:  Does  the  open-meetings  law  limit 
closed-session  discussions  between  a  public  body  and 
its  attorney  to  those  concerning  the  handling  or  settle- 
ment of  claims,  judicial  actions,  or  administrative 
procedures? 

Answer:  No.  The  open-meetings  law  permits  a 
public  body  to  go  into  closed  session  for  any  discus- 
sion with  its  attorney,  as  long  as  the  attorney-client 
relationship  exists,  the  discussion  concerns  legal  advice 
in  the  scope  of  that  relationship,  the  communications 
are  confidential,  and  the  public  body  has  not  waived  its 
attorney-client  privilege. 

Discussion:  The  applicable  provision  of  the  open- 
meetings  law  states  that  a  public  body  may  meet  in 
closed  session: 

[t]o  consult  with  an  attorney  employed  or  retained 
by  the  public  body  in  order  to  preserve  the  attorney- 
client  privilege  between  the  attorney  and  the  public 
body,  which  privilege  is  hereby  acknowledged.  Gen- 
eral policy  matters  may  not  be  discussed  in  a  closed 
session  and  nothing  herein  shall  be  construed  to  per- 
mit a  public  body  to  close  a  meeting  that  otherwise 
would  be  open  merely  because  an  attorney  employed 
or  retained  by  the  public  body  is  a  participant.  The 
public  body  may  consider  and  give  instructions  to  an 
attorney  concerning  the  handling  or  settlement  of  a 
claim,  judicial  action,  or  administrative  procedure. 
[G.S.  143-318.1 1(a)(3)]. 

Both  the  language  and  the  legislative  history  of 
this  provision  indicate  that  closed-session  discussions 
between  a  public  body  and  its  attorney  are  not  limited 
to  claims,  judicial  actions,  or  administrative  proce- 
dures. The  use  of  the  word  may  in  the  phrase  "the  pub- 
lic body  may  consider  and  give  instructions  to  an 
attorney  [about]  a  claim,  judicial  action,  or  administra- 
tive procedure"  indicates  that  these  specific  matters  are 
among  a  range  of  possible  matters  coming  under  the 
attorney-client  privilege  and  qualifying  as  matters  le- 
gally discussed  in  closed  session. — I.J. 

Under  North  Carolina's  Open  Meetings  Act,  the  lo- 
cation of  real  property  and  the  identity  of  the 
property's  owner  are  not  material  terms  of  a  pur- 
chase contract  and  must  be  discussed  in  open  ses- 
sion. Unpublished  Attorney  General's  Opinion, 
October  17,  1994. 

Question:  Are  the  location  and  identity  of  the 
owner  of  real  property  considered  material  terms  of  a 
land  purchase  contract,  which  may  be  reserved  for  dis- 
cussion in  closed  session  under  the  open-meetings  law? 

Answer:  No.  These  terms  should  be  discussed  in 
open  session  unless  they  are  themselves  subject  to  ne- 
gotiation in  the  purchase  contract. 
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Discussion:  G.S.  143-318.1  l(a)(5).North  Carolina's 
open-meetings  law,  states  in  part  that  closed  sessions  are 
permitted 

to  establish,  or  to  instruct  the  public  body's  staff  or 
negotiating  agents  concerning  the  position  to  be  taken 
by  or  on  behalf  of  the  public  body  in  negotiating  (i) 
the  price  and  other  material  terms  of  a  contract  or  pro- 
posed contract  for  the  acquisition  of  real  property  by 
purchase,  option,  exchange,  or  lease.  .  .  .  (italics 
added) 

The  commonly  understood  meaning  of  "material 
terms"  includes  property  description  and  seller's  iden- 
tity. Therefore,  the  argument  could  be  made  that  these 
terms  need  not  be  discussed  in  open  session.  But  this 
reading  would  ignore  the  statute's  directive  that  price 
and  other  material  terms  may  be  discussed  in  closed 
session  only  in  reference  to  formulating  a  negotiating 
position. 

G.S.  143-318.9  lends  weight  to  the  position  that 
location  and  identity  must  be  discussed  in  open  meet- 
ing unless  they  are  temis  to  be  negotiated  and  creates 
a  presumption  in  favor  of  open  meetings:  "it  is  the 
public  policy  of  North  Carolina  that  the  hearings,  de- 
liberations, and  actions  of  the  [public]  bodies  be  con- 
ducted openly."  The  legislative  history  of  the 
open-meetings  law  is  also  persuasive  in  this  regard: 
prior  to  amendment  in  1994,  G.S.  143-318.11  con- 
tained twenty  exceptions  to  the  open-meetings  rule; 
now  only  seven  remain. 

Unless  the  land's  location  and  the  owner's  iden- 
tity are  actually  in  negotiation,  such  terms  are  gener- 
ally public  knowledge  and  not  of  a  nature  to  seriously 
disadvantage  a  public  body  interested  in  acquiring  the 
real  property  in  question. — /./ 

School  administrator  permitted  to  go  to  trial  on  some 
free  speech  claims.  Dabbs  v.  Cabarrus  County  Board  of 
Education,  4:92cv00583  (M.D.N.C.  Sept.  23.  1994). 

Facts:  Margaret  Dabbs,  employed  beginning  in 
1981  by  the  Cabarrus  County  (N.C.)  Board  of  Educa- 
tion as  community  schools  coordinator,  supported  Tina 
Loving  in  her  1990  bid  for  reelection  to  the  school 
board.  Dabbs  assisted  Loving  with  tasks  in  the  cam- 
paign, appeared  with  Loving  at  political  events,  distrib- 
uted literature  on  behalf  of  Loving  at  the  polls  on 
election  day  (before  and  after  work  hours),  and  awaited 
election  returns  with  Loving  on  election  night.  Loving 
was  defeated  and  challenger  Kay  Amos  was  elected. 

Amos  took  office  in  December  1990  and  was 

)        elected  chairman  of  the  board.  In  January  1991  she  told 

the  superintendent  that  "something  had  to  be  done" 

about  Dabbs  because  of  her  campaign  activities,  and  in 


a  private  meeting  with  the  superintendent  in  February 
complained  that  "nothing  has  been  done  about  Marga- 
ret." Amos  made  remarks  critical  of  Dabbs' s  job  per- 
formance, but  the  superintendent  defended  it.  In  May 
Amos  told  the  superintendent  that  she  was  in  favor  of 
conducting  a  reduction  in  force  that  would  eliminate 
Dabbs' s  duties.  The  superintendent  replied  that  this 
was  not  necessary  as  he  was  preparing  a  budget  that 
would  not  require  a  reduction  in  force. 

A  new  superintendent  came  in  and  Ainos  directed 
him  to  terminate  Dabbs.  He  replied  that  he  could  not 
do  that  without  having  conducted  his  own  review  of 
Dabbs 's  performance. 

In  the  fall,  a  third  superintendent  took  over.  Be- 
fore he  took  office,  Amos  visited  him  and  gave  him 
index  cards  listing  certain  school  system  employees.  In 
the  course  of  this  conversation,  the  new  superintendent 
wrote  "Problem"  on  the  card  containing  Dabbs' s  name. 
Three  weeks  later,  he  demoted  Dabbs  to  parts  clerk  in 
the  bus  garage.  After  that  decision,  the  board  adopted 
a  budget  that  contained  cuts  for  the  community  schools 
program  but  retained  sufficient  funds  to  cover  Dabbs' s 
previous  coordinator's  salary.  Nonetheless,  her  demo- 
tion to  the  bus  garage  remained  in  place. 

Dabbs  then  sued  the  school  board,  Amos,  and  the 
third  superintendent.  She  made  several  different  claims. 

First,  she  claimed  that  by  the  demotion  all  three 
defendants  had  violated  her  rights  of  free  expression 
guaranteed  by  the  United  States  Constitution.  She 
brought  this  claim  under  Title  42.  Section  1983.  of  the 
U.S. Code. 

Second,  she  claimed  that  by  the  demotion  all  three 
had  violated  her  rights  of  free  speech  guaranteed  by  the 
North  Carolina  Constitution.  She  brought  this  action 
directly  under  the  state  constitution. 

Third,  she  alleged  that  all  three  had  cominitted  the 
torts  of  wrongful  discharge,  intentional  infliction  of 
emotional  distress,  and  civil  conspiracy  under  North 
Carolina  law. 

And  fourth,  she  alleged  that  the  board  and  the 
superintendent  had  committed  the  tort  of  slander 
through  the  superintendent's  public  statements  about 
Dabbs  referring  to  her  as  a  "snake." 

All  three  defendants  moved  for  summary  judg- 
ment on  all  the  claims  (that  is.  they  asked  the  court  to 
rule  in  their  favor  without  a  trial). 

Holding:  The  federal  district  court  judge  denied 
suinmary  judgment  on  the  free  speech  claims  under  the 
U.S.  Constitution  against  the  superintendent  and  Amos, 
and  denied  summary  judgment  on  the  slander  claim 
against  the  superintendent.  It  granted  summary  judg- 
ment on  all  other  claims.  Therefore,  only  the  free 
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speech  and  slander  claims  against  the  superintendent 
and  the  free  speech  claim  against  Amos  remain  in  the 
suit. 

The  free  speech  claim  under  the  U.S.  Constitution 
against  the  board.  The  court  granted  summary  judg- 
ment to  the  board  on  the  free  speech  claim  under  the 
U.S.  Constitution  because,  it  held,  the  injury  to 
Dabbs — her  demotion — was  not  the  result  of  a  "policy 
or  custom"  of  the  board.  Board  liability  for  depriving 
someone  of  his  or  her  federal  constitutional  rights  must 
result  from  a  policy  or  custom  of  the  board.  Here,  the 
only  policy  the  board  made  was  the  budgeting  decision, 
which  reduced  funding  for  the  community  schools  pro- 
gram. But  that  decision  did  not  cause  Dabbs' s  demo- 
tion. There  was  still  enough  money  in  the  budget  to 
employ  Dabbs  in  her  old  position.  Instead,  it  was  the 
superintendent's  administrative  decision  to  demote 
Dabbs  that  caused  her  injury. 

The  free  speech  claims  under  the  U.S.  Constitu- 
tion against  the  superintendent  and  Amos.  The  court 
refused  to  grant  summary  judgment  in  favor  of  the  su- 
perintendent because,  it  held,  there  was  sufficient  evi- 
dence for  a  jury  to  find  that  he  was  unconstitutionally 
motivated  in  making  the  demotion  decision.  It  refused 
to  grant  summary  judgment  in  favor  of  Amos  because, 
it  held,  there  was  sufficient  evidence  tying  Amos  to  the 
superintendent's  decision. 

In  ruling  against  the  superintendent  and  Amos,  the 
court  held  that  they  could  not  claim  as  a  defense  that 
Dabbs's  demotion  was  appropriate  because  her  politi- 
cal affiliation  was  "an  appropriate  requirement  for  the 
effective  performance"  of  her  job.  Such  a  defense  is 
applicable — when  it  applies  at  all — only  to  instances 
involving  partisan  political  interests,  the  court  held. 
That  is,  it  can  apply  only  to  public  employees  who 
suffer  adverse  job  consequences  because  they  are  Re- 
publicans or  because  they  are  Democrats.  In  this  case, 
the  Cabarrus  School  Board  elections  are,  by  statute, 
nonpartisan.  "Political  affiliation  simply  cannot  be  a 
qualification  for  [Dabbs's]  position,"  the  court  said, 
"where  the  'politics'  of  the  Board  are  non-partisan." 

In  holding  against  the  superintendent  and  Amos, 
the  court  ruled  that  they  could  not  use  as  a  defense  a 
claim  of  qualified  immunity.  Under  the  doctrine  of 
qualified  immunity,  a  public  official  is  immune  from 
liability  unless  the  law  clearly  proscribed  the  actions 
taken  by  the  official.  In  this  case,  Amos  and  the  super- 
intendent claimed  that  Dabbs,  as  an  at-will  employee, 
was  clearly  subject  to  suffering  adverse  consequences 
as  a  result  of  budgetary  actions  taken  by  the  board. 
Budgetary  actions  are  legislative,  they  claimed,  and  it 
could  not  be  said  that  the  law  clearly  proscribed  such 


legislative  action  by  the  board.  The  court  held  that  the 
injury  to  Dabbs  resulted  from  the  administrative  demo- 
tion decision,  not  from  the  legislative  budgetary  action, 
and  that  the  law  clearly  proscribed  such  administrative 
actions.  Therefore,  the  claim  of  qualified  immunity 
fails. 

The  free  speech  claims  under  the  North  Carolina 
Constitution.  The  court  granted  summary  judgment  to 
all  three  defendants  on  the  claim  made  by  Dabbs  that 
their  actions  violated  her  free  speech  rights  guaranteed 
by  the  North  Carolina  Constitution  because  Dabbs  had 
not  made  an  appeal  to  the  board  for  a  hearing  regard- 
ing her  demotion  under  G.S.  115C-45  or  G.S.  1  ISC- 
SOS.  "A  North  Carolina  court  is  without  jurisdiction  to 
hear  state  law  claims  arising  out  of  a  decision  by  school 
personnel  prior  to  their  adjudication  by  the  local  school 
board,"  the  courts  said,  citing  Williams  v.  New 
Hanover  County  Board  of  Education,  104  N.C.  App. 
425.  409  S.E.2d  753  (1991)  [see  the  summary  in 
School  Law  Bulletin  23  (Winter  1992):  24],  and 
Presnell  v.  Pell.  298  N.C.  715,  260  S.E.2d  61 1  (1979). 

The  wrongful  discharge  claim  under  North  Caro- 
lina law.  For  the  same  reason — failure  to  appeal  to  the 
board  under  G.S.  1 15C-45  and  -305 — the  court  granted 
summary  judgment  to  all  three  defendants  on  the  state 
law  wrongful  discharge  claim. 

The  claim  of  intentional  infliction  of  emotional 
distress  under  North  Carolina  law.  The  court  granted 
summary  judgment  to  all  three  defendants  on  the  claim 
made  by  Dabbs  that  their  actions  amounted  to  inten- 
tional infliction  of  emotional  distress.  The  court  said 
that  the  conduct  of  the  defendants,  even  if  it  was  as 
alleged  by  Dabbs.  was  not  "extreme  or  outrageous." 
That  is  a  requirement  for  a  plaintiff  to  recover  on  this 
kind  of  claim. 

The  claim  of  slander  under  North  Carolina  law 
against  the  superintendent.  The  court  refused  to  grant 
summary  judgment  to  the  superintendent  on  the  claim 
of  slander  against  him.  On  at  least  two  occasions  the 
superintendent  referred  to  her  as  a  "snake,"  once  in  the 
presence  of  members  of  the  Cabarrus  County  Chamber 
of  Commerce  and  once  in  a  meeting  of  the  school  cen- 
tral office  staff.  These  statements  impeached  Dabbs  in 
her  profession,  the  court  noted,  and  support  a  claim  of 
slander. 

The  claim  of  slander  under  North  Carolina  law 
against  the  board.  The  court  granted  summary  judg- 
ment to  the  board  on  the  claim  of  slander  against  it 
based  on  the  superintendent's  "snake"  comments.  The 
school  board  is  immune  from  such  suits  by  means  of 
governmental  immunity,  the  court  said,  except  to  the 
extent  that  it  has  purchased  insurance.  The  board  here 
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had  no  insurance  that  would  cover  it  for  claims  based 
on  slander  by  its  employee. 

The  civil  conspiracy  claims.  The  court  granted 
summary  judgment  to  Amos  and  the  superintendent  on 
Dabbs's  civil  conspiracy  claim  against  them,  because 
the  only  matters  that  make  up  the  civil  conspiracy 
claim  also  make  up  the  free  speech  claim  under  the 
U.S.  Constitution,  and.  the  court  said,  "[ojne  cannot 
use  the  same  alleged  acts  as  the  basis  for  a  conspiracy 
claim  and  as  the  basis  for  other  tort  claims."  The  court 
granted  summary  judgment  to  the  board  on  Dabbs's 
civil  conspiracy  claim  against  it  because  no  evidence 
linked  the  board,  as  an  entity,  to  the  decision  to  trans- 
fer Dabbfi.— R.P.J. 

School  district  ordered  to  reinstate  teacher  and  pay 
her  damages  and  attorney  fees  because  her  discharge 
violated  the  First  Amendment.  Hall  v.  Marion  School 
District  No.  2,  3 1  F.3d  1 83  (4th  Cir.  1994). 

Facts:  Margaret  Hall  had  been  a  special  education 
teacher  in  Marion  County  (S.C.)  for  twenty-two  years 
before  she  was  discharged  in  1991.  The  events  leading 
to  her  discharge  began  in  December  1990  when  she 
wrote  a  letter  to  a  local  newspaper  expressing  outrage 
at  the  willingness  of  certain  unnamed  school  board 
members  to  spend  taxpayer  money  to  attend  a  confer- 
ence in  San  Francisco.  Hall  sent  another  critical  letter 
to  the  newspaper  when  the  school  district's  superinten- 
dent, William  Foil,  refu.sed  to  disclose  the  names  of  the 
board  members  who  requested  to  go  to  the  conference. 

Superintendent  Foil  later  admitted  at  trial  that  af- 
ter these  letters  were  published  he  began  to  watch  for 
a  reason  other  than  the  letters  to  fire  Hall.  The  board 
was  informed  of  his  intent  and  approved  it.  Foil,  with 
the  acquiescence  of  the  school  board,  published  an  ad 
in  the  local  newspaper  indirectly  threatening  Hall  with 
termination  if  she  did  not  cease  her  public  condemna- 
tion of  the  board.  The  board  refused  a  request  from 
Hall's  husband  that  Foil  be  reprimanded  for  the  ad. 

Superintendent  Foil  next  arranged  to  have  Hall 
closely  monitored  by  the  principal  of  her  school.  During 
this  monitoring.  Hall  wrote  memos  to  the  principal  com- 
plaining about  various  problems  in  the  school  system 
and  sent  copies  of  these  memos  to  the  state  superinten- 
dent of  education,  her  U.S.  congressman,  and  then- 
President  Bush.  Much  of  the  school's  faculty  became 
hostile  to  Hall;  they  felt  that  her  responses  to  the  princi- 
pal were  inappropriate,  and  that  on  the  whole.  Hall  was 
rude  and  unprofessional.  Hall,  feeling  tremendous 
strain,  had  numerous  absences  (which  were  approved) 
during  that  school  year.  Nonetheless,  Hall  was  offered  a 
teaching  contract  for  the  1991-92  school  year. 


Hall's  next  public  criticism  of  the  school  system 
came  in  April  1991.  when  she  was  appointed  to  serve 
on  a  state  Department  of  Education  task  force  called 
"Teachers  as  Professionals."  When  many  of  the  teach- 
ers at  her  school  failed  to  respond  to  her  survey  re- 
questing their  thoughts  about  problems  in  the  school 
system.  Hall  wrote  to  the  local  newspaper  again,  be- 
moaning the  state  of  education  reflected  in  teachers' 
seeming  indifference  to  their  students"  inability  to  read. 
Twenty  of  her  school's  twenty-five  teachers  then 
signed  a  petition  requesting  that  Hall  be  transferred  to 
another  school. 

During  this  period,  and  until  June  1991,  Superin- 
tendent Foil  outlined  for  the  school  board  various  plans 
to  procure  evidence  sufficient  to  discharge  Hall,  includ- 
ing hiring  a  photographer  in  Washington,  D.C.,  to  pho- 
tograph an  event  that  Foil  expected  Hall  to  attend.  In 
June  1991,  the  board  sent  Hall  a  letter  informing  her 
that  her  uncooperative  and  disrespectful  attitude  had 
eroded  confidence  in  her  teaching  ability.  Her  dis- 
charge was  effective  immediately. 

The  board  held  a  hearing  to  allow  Hall  to  show 
cause  why  she  should  not  be  fired  and  then  affirmed  its 
decision  to  discharge  Hall  because  of  her  past  disrup- 
tive behavior. 

Hall  sued  in  federal  district  court,  claiming  that 
the  school  district  discharged  her  in  retaliation  for,  and 
in  violation  of,  her  exercise  of  her  First  Amendment 
rights  to  free  speech.  The  district  court  agreed. 

The  school  district  appealed,  making  three  argu- 
ments. It  argued  first  that  Hall's  free  speech  claim  had 
already  been  decided  in  the  school  board  hearing,  and 
Hall  therefore  should  not  have  been  allowed  to  raise  it  in 
the  district  court.  Second,  the  school  district  argued  that 
Hall  had  been  terminated  for  legitimate,  nonretaliatory 
reasons.  And,  third,  it  argued  that  even  if  the  discharge 
were  retaliatory,  the  school  district  should  not  be  held  li- 
able for  the  actions  of  the  employees  (Foil  and  the  prin- 
cipal) who  did  discharge  Hall. 

Holding:  The  Fourth  Circuit  Court  of  Appeals 
affirmed  the  lower  court's  ruling  in  favor  of  Hall. 

On  the  first  claim,  that  the  First  Amendment  issue 
had  been  preclusively  settled  already  at  the  board  hear- 
ing, the  court  of  appeals  found  that  the  board's  deci- 
sion did  not  constitute  the  type  of  agency  action  to 
which  preclusive  effect  is  given,  so  Hall  was  entitled 
to  present  her  First  Amendment  claim  in  federal  court. 
In  order  for  the  board's  decision  to  have  been  given 
preclusive  effect,  the  decision  must  have  been  reached 
during  a  process  where  the  board  (1)  acted  in  a  judi- 
cial capacity,  (2)  resolved  disputed  issues  of  fact  prop- 
erly before  it,  and  (3)  gave  each  of  the  parties  before 
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it  an  opportunity  to  litigate  the  issues.  The  court  stated 
that  the  hallmark  of  a  judicial  proceeding  is  the  impar- 
tiality of  the  decision  maker.  The  court  then  found  that 
the  board  was  not  acting  in  a  judicial  capacity  during 
the  hearing,  because  it  maintained  an  impermissible 
bias  against  Hall. 

On  the  second  claim,  that  the  board  did  not  dis- 
miss Hall  in  retaliation  for  her  exercise  of  the  First 
Amendment  right  to  free  speech,  but  for  other  reasons, 
the  court  upheld  the  lower  court's  decision.  Because 
Hall's  speech  concerned  matters  of  public  interest,  it 
was  protected  speech  for  which  she  could  not  be  dis- 
missed unless  it  seriously  impeded  the  provision  of 
education  to  the  district's  students.  Hall's  evidence 
showed  that  she  would  not  have  been  dismissed  but  for 
her  letters  to  the  editor  and  internal  memos  to  the  prin- 
cipal, and  that  the  school  district  failed  to  rebut  that 
evidence.  Both  the  lower  court  and  the  court  of  appeals 
found  that  Hall's  speech  was  not  so  disruptive  to  the 
education  of  children  within  the  school  system  that  the 
board  was  justified  in  terminating  her. 

On  the  third  claim — that  the  board  could  not  be 
held  liable  for  any  finding  that  Hall's  discharge  vio- 
lated the  First  Amendment  because  Foil  and  the  prin- 
cipal (employees  of  the  district  without  any  final 
policy-making  authority)  were  responsible  for  the  re- 
taliatory actions  against  Hall — the  court  of  appeals 
held  that  because  the  board  ratified  Foil's  actions  and 
participated  in  the  dismissal,  the  board  is  therefore  li- 
able.—/./ 

Community  college  showed  legitimate  nonretaliatory 
reason  for  transfer  of  whistle-blower,  where  transfer 
had  no  effect  on  benefits,  wages,  or  seniority;  the 
transfer  was  part  of  larger  institutional  reorganiza- 
tion; and  the  whistle-blower's  previous  position  was 
eliminated.  Kennedy  v.  Guilford  Technical  Community 
College.  1 15  N.C.  App.  581,  448  S.E.2d  280  ( 1994). 

Facts:  Katherine  Kennedy  worked  as  a  secretary 
in  the  audiovisual  (AV)  department  of  Guilford  Tech- 
nical Community  College  (GTCC).  After  informing  her 
supervisor  that  employees  were  making  personal  use  of 
state  property  and  that  property  was  missing  from  the 
AV  department.  Kennedy  was  transferred  to  a  secre- 
tarial position  in  another  section  of  the  library. 

Kennedy  found  her  new  position  boring  and  iso- 
lating and  felt  her  transfer  was  in  retaliation  for  re- 
porting the  misuse  and  misappropriation  of  the  AV 
department  property.  Through  an  internal  GTCC 
grievance  procedure.  Kennedy  sought  and  was  denied 
a  return  to  her  previous  position.  Kennedy  then  filed 
suit  alleging  that  GTCC  had  taken  adverse  employ- 


ment action  against  her  in  violation  of  North 
Carolina's  "whistle-blower"  statutes  [G.S  126-84.  -85 
(1993)]. 

The  trial  court,  agreeing  with  GTCC  that  there  was 
no  genuine  issue  to  be  tried,  granted  GTCC's  motion  for 
summary  judgment  (that  is.  agreed  to  rule  in  its  favor 
without  a  trial)  and  dismissed  Kennedy's  suit.  Kennedy 
appealed  the  grant  of  summary  judgment. 

Holding:  The  North  Carolina  Court  of  Appeals 
affirmed  the  trial  court's  grant  of  summary  judgment 
in  favor  of  GTCC. 

North  Carolina's  whistle-blower  statutes  protect 
employees  who  report  violations  of  state  or  federal  law. 
fraud,  misappropriation  of  state  resources,  or  substantial 
and  specific  danger  to  the  public  health.  The  statutes 
prohibit  discharge  of  or  discrimination  against  a  report- 
ing state  employee  concerning  compensation,  terms, 
conditions,  location,  or  privileges  of  employment. 

The  court  of  appeals  assumed — for  the  sake  of 
argument  and  despite  GTCC's  strong  claim  that  no 
"discrimination"  occurred  because  Kennedy's  transfer 
involved  no  decrease  in  her  compensation,  terms,  con- 
ditions, location,  or  privileges  of  employment — that 
Kennedy  had  made  the  threshold  showing  necessary 
to  establish  a  case  of  retaliation  under  the  whistle- 
blower  statutes.  That  is,  Kennedy  showed  ( 1 )  that  she 
had  engaged  in  activity  protected  by  the  statutes.  (2) 
that  adverse  employment  action  followed  that  activity, 
and  (3)  that  the  protected  activity  was  a  substantial,  or 
motivating,  factor  in  the  adverse  employment  action. 

The  court  then  reviewed  the  evidence  presented 
by  GTCC  and  found  that  it  showed  a  legitimate  reason 
for  Kennedy's  transfer:  reorganization  was  occurring 
across  GTCC's  campus  at  the  time  of  Kennedy's  trans- 
fer and  this  reorganization  directly  involved  the  AV 
center.  Numerous  transfers  occurted  during  this  period, 
and  many  duties  were  redefined. 

Kennedy,  the  court  found,  failed  to  present  any 
evidence  that  the  campuswide  reorganization  was  not 
the  reason  for  her  transfer. — I.J. 

Industrial  Commission  determines  that  post-traumatic 
stress  disorder  claimant  suffered  no  permanent  injury 
or  diminution  in  wage-earning  capacity.  Jordan  v.  Cen- 
tral Piedmont  Community  College,  N.C.  Industrial  Com- 
mission, I.C.  No.  171897  (Aug.  9,  1994). 

Facts:  In  1990  Toy  a  Jordan  began  teaching  voca- 
tional cooking  classes  to  inmates  at  the  Mecklenburg  II 
Correctional  Center  (a  minimum  custody  unit)  through 
Piedmont  Community  College.  Classes  were  conducted 
in  a  trailer  located  100  feet  from  the  main  facility.  There 
were  no  guards  in  the  trailer,  nor  was  there  a  telephone 
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or  other  means  of  contacting  facility  staff  in  case  of 
emergency. 

On  June  26.  1991.  a  fight  broke  out  between  in- 
mates in  the  trailer.  Jordan  tried  to  stop  the  fight  by 
telling  the  inmates  to  return  to  their  seats,  but  when  one 
of  the  inmates  threatened  to  throw  a  chair,  Jordan  left 
the  trailer  to  seek  help  from  corrections'  facility  staff. 
No  staff  appeared,  and  the  fight  was  eventually  stopped 
by  other  inmates  in  the  trailer. 

Although  Jordan  was  never  directly  threatened 
during  the  fight,  the  fear  evoked  by  the  confrontation 
caused  her  to  develop  post-traumatic  stress  disorder. 
She  left  her  job  at  the  Mecklenburg  II  facility  on  Au- 
gust 9,  1991,  because  of  this  condition  and  sought  psy- 
chological treatment  from  August  14,  1991,  to  May 
1992.  During  this  time  she  received  unemployment 
benefits  of  $210  per  week.  In  May  of  1992.  Jordan 
obtained  work  as  a  pharmacy  technician  at  Carolinas 
Medical  Center. 

Jordan  sought  workers"  compensation  benefits 
from  Piedmont  Community  College.  A  deputy  com- 
missioner of  the  North  Carolina  Industrial  Commission 
found  that  Jordan's  post-traumatic  stress  disorder  con- 
stituted a  compensable  injury  under  the  workers'  com- 
pensation law,  as  a  temporary  total  disability.  The 
deputy  commissioner  ordered  the  college  to  compen- 
sate her  at  the  rate  of  S300  per  week  for  the  period 
from  August  1991  to  May  1992,  less  the  amount  Jor- 
dan received  in  unemployment  benefits  during  this  pe- 
riod. The  college  was  also  ordered  to  pay  a  portion  of 
Jordan's  attorney  fees,  as  well  as  all  of  the  medical 
expenses  incurred  as  a  result  of  the  injury. 

Both  Jordan  and  the  college  appealed  the  deputy 
commissioner's  award  to  the  full  commission. 

Holding:  The  Industrial  Commission  affirmed  the 
deputy  commissioner's  award,  finding  that  neither  party 
had  presented  sufficient  reason  to  reconsider  existing 
evidence,  receive  new  evidence,  or  alter  the  award.  The 
commission  specifically  found  that  the  testimony  of 
Jordan's  psychologist — that  the  post-traumatic  stress 
disorder  resulted  in  a  permanent  diminution  of  Jordan's 
wage-earning  capacity — was  not  credible. — I.J. 

Testimony  of  workers'  compensation  claimant  re- 
garding back  injury  not  credible  insofar  as  claimant 
failed  to  report  the  cause  or  extent  of  the  injury  to 
anyone    until    three    years    after    its    occurrence. 

Pennington  v.  North  Carolina  Central  University,  N.C. 
Industrial  Commission,  I.C.  No.  966260  (Aug.  24,  1994). 
Facts:  Pauline  Pennington,  a  purchasing  agent  at 
North  Carolina  Central  University  (NCCU),  alleged  in 
October  1989  that  she  had  injured  her  back  on  the  stairs 


at  work.  She  subsequently  said  that  she  suffered 
pinched  nerves  in  her  back  due  to  the  frequent  stair 
climbing  required  at  her  place  of  employment,  which 
had  no  elevator.  In  a  letter  written  in  January  1992, 
Pennington  for  the  first  time  alleged  that  she  was  in- 
jured by  falling  down  the  stairs. 

NCCU  refused  to  pay  Pennington  workers'  com- 
pensation for  the  injury.  The  dispute  was  heard  by  a 
North  Carolina  Industrial  Commission  deputy  commis- 
sioner, who  held  that  Pennington's  testimony  was  not 
credible,  that  she  did  not  injure  her  back  by  falling 
down  the  stairs  at  work,  and  that  she  was  therefore  not 
entitled  to  compensation.  She  appealed. 

Holding:  The  Industrial  Commission,  stating  that 
it  is  the  sole  judge  of  witness  credibility  and  that  it 
determines  the  weight  to  be  given  witness  testimony, 
affirmed  the  holding  of  the  deputy  commissioner. — /./ 

Law  school's  affirmative  action 
admissions  procedure  is  unconsti- 
tutional because  it  impermissibly 
burdens  rights  of  nonminority 
applicants.  Hopwood  v.  Texas.  861 
F.  Supp.  551  (W.D.Tex.  1994). 

Facts:  At  one  time.  Texas, 
by  law.  maintained  a  segregated 
system  of  higher  education,  and 
the  University  of  Texas  Law 
School  (UTLS)  was  reserved  for  white  students  only. 
Even  after  the  most  blatant  aspects  of  discrimination  on 
account  of  race  were  eliminated  in  the  1950s  and 
1960s,  however,  the  Texas  system  of  higher  education 
came  under  attack  through  a  court-ordered  investiga- 
tion by  the  federal  Office  for  Civil  Rights  (OCR),  pur- 
suant to  Title  VI  of  the  Civil  Rights  Act.  This 
investigation  culminated  in  a  finding  that  Texas  had 
"failed  to  eliminate  vestiges  of  its  former  de  jure  ra- 
cially dual  system  of  public  higher  education."  As  a 
result  of  continued  negotiations  between  OCR  and 
Texas,  the  state  adopted  the  Texas  Equal  Opportunity 
Plan  for  Higher  Education  (the  Texas  Plan),  which  in- 
cluded goals  for  increasing  the  proportion  of  minority 
students  on  formerly  all-white  campuses. 

In  this  context,  UTLS  devised  an  admissions  pro- 
cess designed  to  increase  its  enrollment  of  black  and 
Mexican-American  students.  This  process  went  as  fol- 
lows: a  subcommittee  of  the  full  admissions  commit- 
tee reviewed  only  minority  applications  and  this 
subcommittee  was  the  only  group  to  review  the  minor- 
ity applications.  The  subcommittee  then  compiled  a 
list — sufficient  to  achieve  an  incoming  class  that  was 
5  percent  black  and  10  percent  Mexican  American — 


30    School  Law  Bulletin 


of  those  they  thought  likely  to  succeed  in  law  school 
and  presented  it  to  the  full  committee.  The  full  com- 
mittee did  not  review  the  minority  applicants'  files, 
only  the  subcommittee  list.  The  full  committee  decided 
the  number  of  admissions  offers  to  make  to  minority 
applicants,  and  the  minority  subcommittee  alone  then 
made  the  actual  decisions  regarding  which  minority 
candidates  received  offers. 

Cheryl  Hopwood,  Douglas  Carvell.  Kenneth 
Elliott,  and  David  Rogers  are  white  applicants  who 
were  denied  admission  to  UTLS.  They  filed  suit  in  fed- 
eral district  court  alleging  that  UTLS's  admissions  pro- 
cedure unlawfully  discriminated  against  them  by 
favoring  less-qualified  black  and  Mexican-American 
students  for  admission. 

They  argued  that  two  aspects  of  the  admissions 
procedure  violated  their  equal  protection  rights.  First, 
they  challenged  UTLS's  use  of  a  presumptive  admis- 
sions score  for  minority  students  that  was  lower  than  the 
presumptive  rejection  score  for  nonminority  applicants. 
These  scores,  calculated  by  an  outside  organization,  re- 
flected the  applicant's  G.P.A.  and  L.S.A.T.  scores. 
Based  on  these  numbers,  an  applicant  would  be  sent  a 
rejection  letter,  or  his  or  her  file  would  be  forwarded  for 
further  review.  Second,  they  challenged  the  application 
review  process,  in  which  no  direct  comparison  was 
made  of  minority  and  nonminority  applications. 

Holding:  The  district  court  found  UTLS's  admis- 
sions process  unconstitutional. 

Strict  scrutiny  to  apply.  The  court  first  addressed 
the  standard  of  review  to  be  applied  in  ruling  on  the 
procedure's  constitutionality.  As  a  rule,  affirmative 
action  plans  based  on  race  receive  strict  judicial  scru- 
tiny, which  means  they  must  satisfy  a  compelling  gov- 
ernmental interest  and  must  be  narrowly  tailored  to 
achieve  that  interest.  However,  in  cases  where  an  af- 
firmative action  plan  is  a  response  to  a  specific  federal 
mandate,  the  United  States  Supreme  Court  has  applied 
intermediate  scrutiny,  requiring  the  plan  to  serve  an 
important  governmental  interest  and  be  substantially 
related  to  the  achievement  of  that  interest. 

UTLS  argued  that  because  its  admissions  proce- 
dure was  a  result  of  OCR's  insistence  that  Texas  insti- 
tutions of  higher  learning  comply  with  Title  VL  it 
should  be  judged  under  the  less-demanding  standard  of 
intermediate  scrutiny.  The  court  disagreed,  finding  that 
OCR  merely  suggested  ways  to  comply  with  Title  VI 
and  did  not  put  forth  any  mandatory  procedures  Texas 
was  required  to  adopt.  Further,  the  court  found  that 
Texas's  adoption  of  an  affirmative  action  plan  was 
voluntary  and  done  in  order  to  avoid  a  specific  man- 
date. Therefore,  the  court  applied  strict  scrutiny. 


Two  compelling  state  interests  found.  The  court 
found  that  UTLS's  admissions  procedure  served  two 
compelling  governmental  interests  and  thus  satisfied 
the  first  prong  of  the  strict  scrutiny  standard.  The  first 
compelling  interest  served  by  the  process  was  that  of 
obtaining  the  educational  benefits  that  flow  from  a  ra- 
cially and  ethnically  diverse  student  body.  The  court 
rejected  the  plaintiff's  argument  that  the  only  compel- 
ling governmental  interest  justifying  affirmative  action 
programs — according  to  recent  U.S.  Supreme  Court 
cases — is  remedying  the  present  effects  of  past  dis- 
crimination. The  court  first  stated  that  none  of  these  re- 
cent Supreme  Court  cases  involved  the  education 
context.  The  court  then  noted  that  the  Supreme  Court's 
1978  holding  in  the  Bakke  case — that  California's 
interest  in  achieving  student  body  diversity  was 
compelling — had  not  been  explicitly  overruled  by  the 
Supreme  Court. 

Although  the  court  found  the  goal  of  diversity 
sufficient  alone  to  justify  UTLS's  affirmative  action 
admissions,  the  court  found  a  second  compelling  inter- 
est— overcoming  the  effects  of  past  discrimination — 
also  played  a  role  in  UTLS's  procedure.  Although  there 
was  no  recent  history  of  official  discrimination  at  the 
University  of  Texas  or  UTLS,  the  court  interpreted  a 
recent  Supreme  Court  case  [U.S.  v.  Fordice,  1 12  S.  Ct. 
2727  (1992)]  as  imposing  an  affirmative  duty  on  sys- 
tems of  higher  education  to  eliminate  any  remaining 
traces  of  racial  or  ethnic  discrimination  even  when 
these  traces  resulted  from  societal  discrimination  or  the 
discrimination  of  another  governmental  unit.  There- 
fore, recent  discrimination  in  Texas's  educational  sys- 
tem as  a  whole — discrimination  that  may  be  causally 
related  to  the  disproportionately  small  pool  of  minor- 
ity law  school  applicants  today — ^justifies  UTLS's  af- 
firmative action  admissions  process. 

Indications  the  plan  was  "narrowly  tailored.  "  The 
court  next  addressed  whether  UTLS's  procedure  was 
narrowly  tailored  to  achieve  diversity  and  remedy  the 
effects  of  past  discrimination.  First,  the  court  found 
UTLS's  process  to  be  the  most  efficacious  remedy 
available.  Without  an  affirmative  action  admissions 
process  UTLS  could  not  achieve  a  diverse  student 
body.  Second,  the  process  was  sufficiently  flexible  to 
avoid  a  finding  that  the  system  employed  impermis- 
sible "quotas."  The  law  school  set  goals  for  minority 
admissions,  and  figures  for  the  last  ten  years  showed 
that  minority  admissions  numbers  fluctuated  randomly. 
Third,  the  minority  admissions  goals  were  reasonably 
related  to  a  relevant  population.  UTLS  did  not  seek  to 
admit  percentages  of  black  and  Mexican-American  stu- 
dents equivalent  to  the  percentage  of  these  groups  in 
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the  general  population,  but  only  to  the  percentage  of 
these  populations  graduating  from  college. 

Holding  that  the  plan  was  not  narrowly  tailored. 
The  final  prong  of  the  narrowly  tailored  test,  the 
procedure's  impact  on  the  rights  of  nonminority  third 
parties,  is  where  UTLS's  process  failed  to  meet  con- 
stitutional muster.  The  court  found  that  the  practice  of 
setting  a  presumptive  admissions  score  for  minorities 
below  the  presumptive  rejection  score  for  nonmi- 
norities  was  lawful.  The  presumptive  scores  were 
based  only  on  an  applicant's  G.P.A.  and  L.S.A.T.  re- 
sults and  did  not  reflect  factors  relevant  to  the  diver- 
sity of  the  student  body.  Counting  race  as  a  "plus" 
factor  for  minority  applicants  was  one  way  UTLS 
could  achieve  its  legitimate  goal  of  having  a  diverse 
student  body. 

But,  the  court  held,  the  lack  of  any  direct  compari- 
son between  minority  and  nonminority  candidates  was 
unconstitutional.  In  cases  where  a  nonminority  candi- 
date was  better  qualified  than  a  minority  candidate — 
even  taking  into  consideration  the  plus  factor — and  was 
denied  admission,  the  court  stated  that  the  sole  reason 


for  that  denial  would  have  to  be  race.  Using  race  as  the 
only  reason  for  a  decision  violates  the  Equal  Protection 
Clause,  the  court  concluded. 

Because  of  the  impermissible  burden  on  the 
rights  of  nonminority  applicants  caused  by  the  affir- 
mative action  admissions  process,  the  court  granted 
plaintiffs'  request  for  a  declaration  that  the  process 
was  unconstitutional. 

The  court  refused  plaintiffs'  request  for  a  court 
order  that  UTLS  admit  them,  finding  that  UTLS  satis- 
fied its  burden  of  showing  that  none  of  them  would 
have  been  admitted  to  UTLS  even  if  the  affirmative 
action  process  had  not  been  in  place.  Stating  that  the 
appropriate  remedy  for  a  violation  of  the  Equal  Protec- 
tion Clause  is  equal  treatment,  however,  the  court  did 
order  UTLS  to  reconsider  each  of  the  plaintiffs'  appli- 
cations, without  charge,  under  a  constitutionally  per- 
missible admissions  procedure. 

Because  the  plaintiffs  failed  to  establish  that  they 
suffered  any  actual  injury,  the  court  awarded  only 
nominal  damages  in  the  amount  of  $1.00  and  no  puni- 
tive damages. — I.J.  ■ 


&tooi  Law 
BMMin 


ISSN  0886-2508 

THE  Institute  of  Government  of  The  University  of  North  Caro- 
lina at  Chapel  Hill  is  devoted  to  teaching,  research,  and  consultation  in 
state  and  local  government. 

Since  1931  the  Institute  has  conducted  schools  and  short  courses  for 
city,  county,  and  state  officials.  Through  monographs,  guidebooks,  bul- 
letins, and  periodicals,  the  research  findings  of  the  Institute  are  made 
available  to  public  officials  throughout  the  state. 

Each  day  that  the  General  Assembly  is  in  session,  the  Institute's 
Daih  Bulletin  reports  on  the  Assembly's  activities  for  members  of  the 
legislature  and  other  state  and  local  officials  who  need  to  follow  the 
course  of  legislation. 

Over  the  years  the  Institute  has  served  as  the  research  agency  for 
numerous  study  commissions  of  the  state  and  local  governments. 

Michael  R.  Smith.  DIRECTOR 
William  A.  Campbell.  ASSOCIATE  DIRECTOR 


Stephen  AUred 

A.  Fleming  Bell,  II 

Frayda  S.  Bluestein 

Mark  F.  Botts 

Joan  G.  Brannon 

Anita  R.  Brown-Graham 

Margaret  S.  Carlson 

K.  Lee  Carter.  Jr. 

Stevens  H.  Clarke 

Anne  M.  Dellinger  (on  leave) 

James  C.  Drennan  (on  leave) 

Richard  D.  Ducker 

Robert  L.  Farb 

Joseph  S.  Ferrell 

Cary  M.  Grant 

Milton  S.  Heath,  Jr. 

Cheryl  Daniels  Howell 

Joseph  E.  Hunt 


Kurt  J.  Jenne 
Robert  P.  Joyce 
Jeffrey  S.  Koeze 
Patricia  A.  Langelier 
David  M.  Lawrence 
Charles  D.  Liner 
Ben  F.  Loeb,  Jr. 
Janet  Mason 
Richard  R.  McMahon 
Laurie  L.  Mesibov 
David  W.  Owens 
John  Rubin 
John  L.  Saxon 
Roger  M.  Schwarz 
Thomas  H.  Thomburg 
A.  John  Vogt 
Michael  L.  Williamson 


